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[Filed Dee. 20, 1968] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


CA No. 3148-68 


BaLeRixa PEN Compayy, Ixc., and Framar Manvractur- 
inc Company, Ixc., 85 North Third Street, Brooklyn, 
New York 11211, Plaintiff's 


v. 


Lawsow B. Kyorrt, Jr., and GENERAL SERVICES ADMINISTRA- 
tion, Washington, D. C., 20405; 


L. F. Doxanve and ComMITrEE on Purcwases oF Buinp- 
Mave Propvcts, 1511 K Street, N. W., Washington, 
D. C., 20005 ; 


'NarionaL [xpusrries For THE Burnp, 1511 K Street, N. W., 
Washington, D. C., 20005. 
Defendants. 


‘Complaint for Mandatory Injunction Directing Withdrawal 
of Letter of Commitment and Directing the Issuance of 
Invitation for Bids 


i Plaintiffs, for their cause of action, allege: 


This is an action under the general equity powers of 
this Court and involves the interpretation of Section 302 
‘of the Federal Property and Administrative Services Act 
of 1949, as amended, 41 USC 252, the Act to Create A 
i Committee on the Purchase of Blind-Made Products, 41 
USC 46-48; and the regulations issued under the authori- 
zation of such acts. 


1. Plaintiffs are jointly owned corporations, incorporated 

under the laws of the State of New York, located and doing 

i business at 85 North Third Street, Brooklyn, New York, 
11211. 
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2. Defendant Lawson B. Knott, Jr. is administrator of 
defendant General Services Administration (hereinafter 
called GSA), an agency of the United States, and is offi- 
cially a resident of the District of Columbia. 


3. Defendant L. F. Donahue is executive secretary of the 
defendant Committee on Purchases of Blind-Made Products 
(hereinafter called Committee), an independent federal 
agency having its office at 1511 K. Street, NW, Washington, 
D.C., 20005. 


4. Defendant National Industries for the Blind (herein- 
after called Industries) is a membership organization char- 
tered under the laws of the State of New York, having 
as its home address 50 West 44th Street, New York, New 
York, 10036 and having a branch office at 1511 K Street, 
N.W., Washington, D.C., 20005. 


5. Plaintiffs are manufacturers of ball point pens and 
refills therefor. Plaintiffs have been engaged in this busi- 
ness for a number of years and employ approximately two 
hundred persons, a great many of whom are in the class 
of hard-core unemployed who would be unable to obtain 
work elsewhere than in plaintiff’s plant. Plaintiff Bal- 
lerina Pen Company has been awarded a certificate of 
eligibility by the Department of Labor, such certificate 
being granted to manufacturers hiring hard-core unem- 
ployed as their labor forces. 


6. Plaintiffs have for several years last past held con- 
tracts with the defendant GSA for supplying to the United 
States Government ball point pens and refills therefor, 
such contracts running into several millions of dollars for 
each year. 


7. On or about April 16, 1968, defendant GSA entered 
into a letter of commitment with defendant Industries for 
70% of the estimated annual requirement of ball point pens 
and refills therefor of the Federal Government for a period 
of one year beginning February 1, 1969. 
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8. Plaintiffs are informed and believe, and on informa- 
tion and belief aver, that no investigation was made by the 
defendant Committee before the issuance of such letter of 
commitment, and that no true determination was made by 
defendant Committee as required by Section 51-1.3 of the 
Code of Federal Regulations, Title 41, as to whether ball 
point pens and refills therefor were suitable for sale under 
the program provided for in 41 USC 46-48. 


9, Plaintiffs are further informed and belief that the 
‘products involved in such letter of commitment are not and 
will not be blind-made products or commodities manufac- 
‘tured by the blind, within the meaning of the Act of June 
95, 1938, 41 USC 4648. More specifically, plaintiffs are 
informed, and on information and belief aver, that over 
50% of the cost of the articles to be purchased under the 
letter of commitment is the cost of refills or ball point pens 
which defendant Industries, or agencies for the blind au- 
thorized by defendant Industries intend to purchase from 
manufacturers employing sighted labor, and that 20% of 
' such refills are intended for resale to the Government as a 
separate supply item. Plaintiffs are further informed that 
defendant Industries and agencies for the blind authorized 
by defendant Industries intend to purchase all component 
parts of ball point pens to be supplied to the Government 
from manufacturers employing sighted labor. Addition- 

ally, based upon the knowledge of plaintiffs’ officers, plain- 

' tiffs aver that it is impossible for blind persons (as such 
are defined in the Code of Federal Regulations, Title 41, 
Section 51 1.1(a)) to do 75% of the total hours of work in 
the direct labor of manufacturing, assembling or handling. 
ball point pens and allege that no more than 10% of such 

‘hours of employment, excluding supervision, administra- 
tion, inspection and shipping, could be done by blind 
persons. 


10. Plaintiffs further allege, and on information and 
' belief aver, that defendant Industries has not received 
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from the agencies for the blind to which it proposes to 
assign work under said commitment applications contain- 
ing the information required by Section 51 1.6 of the Code 
of Federal Regulations, insofar as the production of ball 
point pens and refills under said letter of commitment is 
concerned. 


11. Plaintiffs therefore allege that defendant GSA is 
without statutory authority to enter into any letter of com- 
mitment allocating to defendant Industries or its designees 
orders for manufacture of ball point pens or refills for 
the Federal Government. 


12. Defendant GSA has not issued any invitation or 
bids for the period beginning February 1, 1969 for the 
purchase by the Government of its requirements for ball 
point pens and refills therefor. 


13. Plaintiffs will be irreparably damaged by the alloca- 
tion of the Government’s purchases of ball point pens 


through defendant Industries, without giving plaintiffs an 
opportunity to bid thereon, since plaintiffs’ business is 
almost entirely in the sale of ball point pens and refills to 
the Government; and plaintiffs will be compelled to close 
down their plant and to discharge their employees if their 
sales to the Government do not continue. 


Wherefore the plaintiffs pray: 
For an injunction pendente lite: 


(1) forbidding defendant Industries from allocating to 
any agency for the blind any orders for the supply of ball 
point pens or refills therefor to the Federal Government; 


(2) forbidding defendants Lawson B. Knott, Jr. and 
GSA from certifying any agency for the blind as a source 
of supply for the purchase of ball point pens or refills 
therefor to any agency or department of the Federal 
Government; 
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' (3) ordering the defendants, Lawson B. Knott, Jr., and 
GSA, to withdraw the letter of commitment addressed to 
defendant Industries dated April 16, 1968 and relating to 
ball point pens and refills therefor; and 


(4) forbidding defendants Lawson B. Knott, Jr. and 
GSA from issuing to Industries or to any agency for the 
blind any purchase order for the supply of ball point pens 
or refills therefor. 


And for a permanent injunction: 


(1) ordering the defendants, Lawson B. Knott, Jr. and 
GSA to withdraw the letter of commitment addressed to 
defendant Industries dated April 16, 1968 and relating to 
ball point pens and refills therefor ; and 


(2) requiring the defendants Lawson B. Knott, Jr. and 
'GSA to issue an invitation for bids for the supplying to the 
‘Government of ball point pens and refills therefor in the 


‘manner provided in Code of Federal Procurement Regu- 
lations ; 


(3) restraining defendant Industries from allocating to 
any agency for the blind any orders for ball point pens or 
refills therefor for sales to the Federal Government. 


Respectfully submitted, 


Jenxnrxcs Baey, JR., Suite 1001 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 

Attorney for Plaintiff's 
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[Filed and Served Dec. 23, 1968] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * * * * * * * 


Plaintiffs’ Motion for Leave To Issue Interrogatories and 
Request for Admission of Genuineness of Documents 


Plaintiffs move for the Court’s permission under Rule 33 
: of the Federal Rules of Civil Procedure to serve imme- 
' diately upon defendants Interrogatories and Request for 
Admission of Genuineness of Documents. 


Plaintiffs are engaged in the manufacture of ball point 
pens and the greatest part of their work is for the Govern- 
ment of the United States. Plaintiffs have had contracts 
with the Government for several years last past running 
into millions of dollars for each year. 


In April of 1968, the defendant, General Services Ad- 
ministration (hereinafter called GSA) signed a letter of 
commitment to the National Industries for the Blind (here- 
inafter called Industries) for 70% of the Government re- 
quirements for ball point pens or the year beginning Feb- 
ruary 1, 1969. Plaintiffs first learned of this commitment on 
or about June 26, 1968, and since that date have been nego- 
tiating with GSA, the Committee on Purchases of Blind- 
Made Products (hereinafter called Committee) and Indus- 
tries contesting the legality of the letter of commitment, 
and trying to work out some way in which plaintiffs, who 
are employers of a substantial number of hard-core un- 
employables in distressed areas in the City of New York, 
could keep at least a sufficient proportion of the Govern- 
ment business so as to avoid having to discharge their 
employees and having to go out of business. 


Such negotiations have apparently broken down and 
come to naught, and plaintiffs have therefore filed a com- 
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' plaint upon the basis that the proposed letter of commit- 
i ment is not in compliance with the statutes or the regula- 
tions thereunder, in that (1) defendant Industries intends 
‘ to purchase or to have designated agencies for the blind 
purchase all component parts from manufacturers employ- 
i ing sighted labor; (2) over one-half of the dollar value in- 
' volved in the letter of commitment is refills which Industries 
and the agencies to which it allocates portions of the con- 
' tract do not intend to manufacture but propose to purchase 
outright and merely incorporate in pens or resell as such 
to the Government; and (3) that ball point pens cannot 
' possibly be made by a work force comprising 75% of blind 
persons as required by Section 51-1.1(b) of Title 41 of 
the Code of Federal Regulations. 


Because the contract is scheduled to begin on February 
1, 1969, time is now growing short and plaintiffs are de- 
sirous of obtaining answers to their Interrogatories as 
soon as possible. It is plaintiffs’ intention, as soon as the 
answer to these Interrogatories and Request for Admis- 


sions and copies of the documents requested in a Motion 
filed herewith are available, to move both for an Injunction 
Pendente Lite as requested in the Complaint and for Sum- 
mary Judgment. 


Respectfully submitted, 


Jennings Bailey, Jr., Suite 1001 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 

Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 
Civil Action No. 3148-68 


Order 


Plaintiffs’ Motion for Leave to Issue Interrogatories and 
Request for Admission of Genuineness of Documents, hav- 
ing been heard by the Court, is hereby granted. 


Dec. 23, 1968 Simica 
Date Judge 


[Filed and Served Dec. 23, 1968] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


Plaintiffs’ Interrogatories to Defendants 


Plaintiffs propound to defendants individually and collec- 
tively the following Interrogatories which are to be an- 
swered by each of defendants insofar as such defendant 
has any knowledge, either direct or indirect, of the facts 
referred to therein. 


In answering such of the Interrogatories as regard to 
the identification of documents, records, or other tangible 
evidence, defendants may submit copies of each document 
in lieu of identification thereof. 


Furthermore, in these Interrogatories, General Services 
Administration and Lawson B. Knott, Jr. as its adminis- 
trator are identified as GSA; Committee on Purchases of 
Blind-Made Products its executive secretary L. F. Donahue 
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as Committee; and National Industries for the Blind as 
Industries. 


Title 41 of the Code of Federal Regulations is referred 
to herein as 41 CFR. 


Interrogatory No. 1—Has defendant GSA entered into 
any agreement or agreements (including any commitments) 
with defendant Industries or any agency for the blind re- 
lating to the sale to the Federal Government of ball point 
pens or refills therefor? 


Interrogatory No. 2—If the answer to Interrogatory No. 
| 1 is in the affirmative, identify each such agreement or 
| agreements and identify all documents in the possession or 

under the control of defendants or any of them relating 
| to such agreement or agreements, including all documents 
supplementing or implementing such agreements. 


Interrogatory No. 3—Have defendants or any of them 
made or had made any study of the feasibility of the manu- 
‘facture by the blind of ball point pens or refills therefor? 


Interrogatory No. 4—If the answer to Interrogatory No. 
,2 is in the affirmative, identify the person or persons who 
made such investigation, the person or persons who ordered 
‘such investigation, and the person or persons to whom the 
results of such investigation were reported. 


Interrogatory No. 5—If the answer to Interrogatory - No. 
3 is in the affirmative, state whether any report was made 
of such investigation and whether such report was oral 
or in writing. If such report was oral, state the gist 
thereof; and, if such report was in writing, identify the 
‘date of the report, the person to whom it was addressed, 
‘and the person or persons having copies thereof. 


Interrogatory No. 6—Did the defendant Committee de- 
termine that ball point pens and refills therefor are suitable 
for sale under the program as required in 41 CFR Sec- 
tion 51 1.3? 


9) 


Interrogatory No. 7—If the answer to Interrogatory No. 
5 is in the affirmative, state what information was possessed 
by the members of the Committee at the time such determi- 
nation was made; and identify all documents upon which 
such determination was based indicating the factors upon 
which such determination was reached. 


Interrogatory No. 8—If the answer to Interrogatory No. 
6 is in the affirmative, state what information such Com- 
mittee had indicating that ball point pens or refills therefor 
could be classified as blind-made products or could be manu- 
factured by the blind. 


Interrogatory No. 9—Have defendants or any of them 
determined what portion of the total amount of the sales 
price of ball point pens proposed to be sold to the Govern- 
ment will be paid to blind persons as wages? 


Interrogatory No. 10—If the answer to Interrogatory No. 
9 is in the affirmative, state such proportion and identify 
those persons having knowledge of such proportions and 
all records relating thereto. 


Interrogatory No. 11—What steps in the manufacture of 
ball point pens or refills therefor will be performed by blind 
persons employed in agencies for the blind? 


Interrogatory No. 12—What parts or components of the 
ball point pens or refills therefor will be purchased by de- 
fendant Industries or by agencies for the blind to which 
parts of any Government contract is allocated by defendant 
Industries? 


Interrogatory No. 13—Has defendant Industries or any 
agency for the blind entered into any agreement for the 
purchase of ball point pens or fillers therefor or com- 
ponents thereof? 


Interrogatory No. 14—If the answer to Interrogatory 
No. 13 is in the affirmative, identify any such contract by 
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' its date, the names and addresses of all contracting parties, 
and the names of the signatories. 


Interrogatory No. 15—If the answer to Interrogatory No. 
5 is in the affirmative, was the Committee informed at the 
- time it reached such determination that the defendant 
- Industries proposed that the agencies for the blind filling 
- the contract involved would purchase from manufacturers 
employing sighted labor refills making up over 50% of the 
' dollar value of the contract, which refills would be in- 
corporated in pens or sold directly to the Federal Govern- 
ment as a separate supply item without further processing 
by the blind? 


Interrogatory No. 16—Do defendants have any evidence 
or knowledge that ball point pens could be manufactured 
by a working force in which blind persons (as defined in 
the Code of Federal Regulations, Title 41, Section 51 1.1 
(a)) constitute not less than 75% of the total hours of 


employment of all personnel engaged in the direct labor 
of manufacturing, assembling, or handling of ball point 
pens, not including supervision, administration, inspection 
and shipping? 


Interrogatory No. 17—If the answer to Interrogatory No. 
16 is in the affirmative, identify all persons having knowl- 
edge of such facts and identify any and all documents, rec- 
ords or other tangible evidence of such facts. 


Interrogatory No. 18—Has defendant Industries allocated 
orders to any agency for the blind for supplying to the 
Government ball point pens and refills therefor? 


Interrogatory No. 19—If the answer to Interrogatory No. 
18 is in the affirmative, identify each such agency for the 
blind, giving its address and the names of its principal oper- 
ating personnel, and identify all letters, agreements, or 
documents or other tangible evidence relating to such 
allocation of orders. 
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Interrogatory No. 20—If the answer to Interrogatory 
‘ No. 18 is in the affirmative, has the defendant Industries 
‘ received from each of such agencies for the blind an ap- 
plication as provided for in 41 CFR Section 51 1.6(a) ; has 
the defendant Industries inspected the facilities of such 
organizations; has each such agency for the blind main- 
tained the records provided for and submitted the annual 
' report provided for in 41 CFR Section 51 1.6(¢); and has 
: defendant Industries ascertained that each such agency has 
‘ manufacturing capability as require din 41 CFR Section 51 
1.6(d)? 


Interrogatory No. 21—Identify all documents pertinent 

: to the matters inquired into in Interrogatory No. 20, in- 

cluding particularly all applications indicating compliance, 

or recommendations to the Committee under Section 51 

' 1.6(b); or copies of records of wages paid, hours of em- 

| ployment and sales; and the last annual report of each 
such organization. 


Respectfully submitted, 


/s/ JENNINGS Batey, JR. 
Jennings Bailey, Jr., Suite 1001 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 
Attorney for Plaintiff's 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * * * * * * * 


Government Defendant Knott's Answers to Plaintiffs’ 
Interrogatories to Defendants 


Government defendant Lawson B. Knott, Jr., based upon 
his knowledge and such information as is reasonably avail- 
able to him in his capacity as Administrator of General 
Services, answers plaintiffs’ interrogatories, as follows: 


4-2. The United States of America, acting by a General 
Services Administration (‘“GSA”’) contracting officer, has 
entered into a contract with defendant National Industries 
for the Blind (‘‘NIB’’), for the supply to the Government 
of ball point pens and refills. The contract and supple- 
mental agreements are: letter contract captioned Letter 
of Commitment, dated April 16, 1968; Contract No. GS- 
00S-78496, dated November 5, 1968; Agreement for Ad- 
vance Payments, dated November 5, 1968; Agreement for 
Special Bank Account, dated November 12, 1968; and Ap- 
plication for Advance Payments, dated December 24, 1968. 


3. To the best of his knowledge and belief, a study of 
the feasibility of the manufacture by the blind of ball point 
pens or refills therefor was made by NIB, and the Govern- 
ment’s Committee on Purchases of Blind-Made Products 

‘Committee””) was notified by NIB that NIB proposed 
to the Committee adding ball point pens and refills to the 
Government’s Schedule of Blind-Made Products. 


4-5. He has no knowledge or information as to the iden- 
tity of the persons who made such study, or the persons 
who ordered such study, or to whom the results of such 
investigation of such studies were reported, or as to the 
nature of the reports, other than the information NIB has 
supplied to plaintiffs in connection with this litigation. 
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6-8. To the best of his knowledge and belief, the Com- 
mittee made the determinations required by 41 CFR §51- 
1.3. Other than the information that the Committee has 
supplied to plaintiffs in connection with this litigation, he 
does not have knowledge or information as to the informa- 
tion and documents the Committee had when it made those 
determinations. He has been informed the matter was dis- 
cussed with NIB by Committee members in 1967; that the 
matter was further discussed with the Associated Blind 
Workshops at their annual convention in October 1967; and 
that these discussions were in keeping with the continuing 
efforts of the Committee and NIB to identify items suitable 
to be made by the non-profit workshops for the blind and 
sold to the Government in accordance with the Wagner- 
O’Day Act, 52 Stat. 1196, 41 U.S.C. § 46-58. In further 
response, he incorporates by reference the statements made 
in his affidavit filed as Govt. Ex. 1 in this action. 


9-21. Other than the information the Committee and NIB 
have supplied to plaintiffs in connection with this litigation, 


and a letter dated September 3, 1968, from NIB to the 
Assistant Commissioner for Procurement, Federal Supply 
Service, GSA, he has no knowledge or information of the 
matters referred to in these interrogatories. 


Dated: January 15, 1969. 


Lawswon B. Knort, JB. 
Lawson B. Knott, Jr. 
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VERIFICATION 


Washington, a 
District of Columbia I 
I, Lawson B. Knott, Jr., Administrator of General Serv- 
ices, being duly sworn, verify that the foregoing answers 
are true and correct to the best of my knowledge and belief. 
Lawson B. Knorr, Jr. 
Lawson B. Knott, Jr. 
Subscribed and sworn 
before me this 15th 
day of January, 1969 
Hazeu EB. Mier 
Notary Public 
My Commission Expires Feb. 29, 1972 


[SEAL] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3148-68 

* * * * * * * 

| Defendant National Industries for the Blind’s Answers to 
Interrogatories 

Sirs: 
: In answer to plaintiffs’ Interrogatories, defendant Na- 


tional Industries for the Blind (‘‘NIB’’) sets forth as 
follows: 


Interrogatory No.1. Yes. 


Interrogatory No. 2. Letter of Commitment dated April 
16, 1968; Award-Contract dated November 5, 1968; Agree- 
ment for Advanced Payments dated November 5, 1968; 
Agreement for Special Bank Account dated November 12, 
1968; Application for Advance Payments dated December 
24, 1968. 
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Interrogatory No. 3. Yes. 

Interrogatory No. 4. Spencer A. Covell, independent 
Consulting Engineer of 32-30 158th Street, Flushing, New 
York, made a study of the feasibility of the manufacture of 
ball point pens at the request of Robert C. Goodpasture, 
Executive Vice President of NIB, and the results of such 
investigation were communicated to Mr. Goodpasture and 
to Mr. Noel B. Price, Vice President and General Manager 
of NIB; Messrs. William A. Taylor and Herbert E. Mag- 
nusson made a further study of the manufacture of refills, 
at the request of Mr. Noel B. Price, and the results of such 
investigation were reported to Mr. Price and to Mr. RB. C. 
Goodpasture. 

Interrogatory No. 5. Written reports were made of 
each of the foregoing investigations. The report on the 
investigation of ball point pens was dated December 1, 
1967 and was addressed to Mr. R. C. Goodpasture, who 
has a copy thereof; the reports on the study of the manu- 
facture of refills were in the form of inter-office memoranda 
dated and addressed as follows: 

March 3, 1968—William A. Taylor to Noel B. Price 

June 12, 1968—William A. Taylor to Noel B. Price 

August 15, 1968—H. E. Magnusson to W. A. Taylor 

December 11, 1968—William A. Taylor to Noel B. Price 

December 11, 1968—William A. Taylor to Noel B. Price 

December 12, 1968—H. E. Magnusson to W. A. Taylor 

January 3, 1969—H. E. Magnusson to W. A. Taylor 


Mr. Price has copies thereof. 


Interrogatory No.6. Yes. 


Interrogatory No. 7. The matter was discussed with 
NIB by Committee members in 1967. The matter was fur- 
ther discussed with the associated blind workshops at their 
Annual Convention in October, 1967. These discussions 
were in keeping with the continuing efforts of the Com- 
mittee and NIB to identify items suitable to be made by 
non-profit workshops for the blind and sold to the Govern- 
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ment in accordance with the Wagner-O’Day Act, 52 Stat. 

1196, 41 U.S.C. 46-48. In addition to such other documents 
‘as may have been before the Committee, defendant NIB 

submitted a letter from Mr. Noel B. Price, Vice President 

and General Manager of NIB, to L. F. Donahue, Execu- 

tive Secretary of the Committee on Purchases of Blind- 
‘Made Products, dated January 16, 1968, together with 
‘ enclosures. Other than the above, defendant NIB is un- 

aware of what information was in the possession of the 
‘ Committee or the factors upon which their determination 

was reached. 

Interrogatory No. 8. Other than the information set 

' forth in 7 above, defendant NIB is unaware of what infor- 
mation was before the Committee. 

Interrogatory No.9. Yes. 


Interrogatory No. 10. Approximately 10%, and such in- 
' ormation is in possession of Messrs. Spencer A. Covell, 
R. C. Goodpasture, Noel B. Price, William A. Taylor and 


' Herbert E. Magnusson, and is contained in the documents 
referred to above in answer to Interrogatory No. 5. 


Interrogatory No. 11. The information is contained in 
' the studies set forth in the answer to Interrogatory No. 5 
' and in the Affidavit of Robert C. Goodpasture dated Jan- 
uary 8, 1969, submitted in opposition to plaintiffs’ Motion 
for a Preliminary Injunction. 


Interrogatory No. 12. Same as answer to Interrogatory 
No. 11. 


Interrogatory No. 13. No, except that defendant NIB 
has entered into agreements for the purchase of com- 
ponents including cartridges for the manufacture of ball 
point pens. 


Interrogatory No. 14. A list of defendant NIB’s pur- 
chase orders for equipment, components and supplies for 
' the manufacture of ball point pens and the amount of such 
commitments and the dates thereof is annexed as Exhibit 
E to the Affidavit of Robert C. Goodpasture, dated Jan- 
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uary 8, 1969, submitted in opposition to plaintiffs’ Motion 
for a Preliminary Injunction. 


Interrogatory No. 15. No, except that the Committee 
had before it, together with such other information as it 
may have gathered, the letter addressed to it by Mr. Noel 
B. Price, dated January 16, 1968, referred to above, with 
enclosures, and it is believed that prior to the making of 
the determination the Committee had been orally advised 
by defendant NIB that it was studying the possibility of 
further manufacturing in depth not only the refills but 
also the plastic barrels or the ball point pens. 


Interrogatory No.16. Yes. 


Interrogatory No. 17. Robert C. Goodpasture, Noel B. 
Price, Spencer A. Covell, William A. Taylor and Herbert 
E. Magnusson. The documents are identified in the answer 
to Interrogatory No. 5 above. 


Interrogatory No. 18. No, except that NIB has entered 


into binding sub-contracts with four of its affiliated work- 
shops for production of ball point pens and refills to fill 
the Government’s requirements or the fiscal year com- 
mencing February 1, 1969. 


Interrogatory No. 19. The sub-contracts made as of the 
first day of June, 1968 were made between NIB and the 
following workshops: 

Principal Operating 
Personnel 


Industries for the Blind 

3320 West Vliet Street 

Milwaukee, Wisconsin 53208 Claude W. Hirsch 
Arizona’s Industries for the Blind 

301 West Lincoln Street 

Phoenix, Arizona 85009 Ira N. McAllister 
Kansas City Association for the Blind 

1844 Broadway 

Kansas City, Missouri 64108 Miss Elva Hayes 
Industries of the Blind 

916-920 West Lee Street 

Greensboro, N.C. 27401 Woodrow W. Hudson 
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Interrogatory No. 20. Yes. 


TInterrogatory No. 21. Application and Certification for 
U.S. Government orders for the fiscal year ending June 30, 
1969, for Kansas City Association for the Blind; Industries 
for the Blind, Inc., Milwaukee, Wisconsin ; Industries of the 
Blind, Inc., Greensboro, N.C.; Arizona Industries for the 

Blind, Phoenix, Arizona; and Annual Report for the fiscal 
year ending June 30, 1968 for Kansas City Association for 
the Blind; Industries for the Blind, Inc., Milwaukee, Wis- 
consin; Industries of the Blind, Inc., Greensboro, N.C.; 

' Arizona Industries for the Blind, Phoenix, Arizona. 


Dated: January 14, 1969 
Yours, ete. 


Dunean H. Cameron 
Attorney for defendant 
National Industries or 
the Blind 
1819 H Street, N.W. 
Washington, D.C. 20006 


To: Jennings Bailey, Jr., Esq. 
Suite 1001, 815 Connecticut 
Avenue, N.W. 
Washington, D.C. 20006 
Attorney for Plaintiffs 


United States Attorney 

US. District Court for the 
District of Columbia 

3rd and Constitution Avenue 

Washington, D.C. 

Attorney for Defendants 
Lawson B. Knott, Jr., and 
General Services Administration ; 
L. F. Donahue and 
Committee on Purchases of 
Blind-Made Products 
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State or New York 
Younty or New York aa 

Rosert C. Gooprasture, being duly sworn, deposes and 
says that deponent is the Executive Vice President of 
Nationa Inpustries FoR THE Buryp, the corporation named 
in the within action; that deponent has read the foregoing 
Answers of Defendant National Industries for the Blind to 
Plaintiffs’ Interrogatories and knows the contents thereof; 
and that the same are true to deponent’s own knowledge, 
except as to the matters therein stated to be alleged upon 
information and belief, and as to those matters deponent 
believes them to be true. 


This verification is made by deponent because National 
Industries for the Blind is a corporation. Deponent is an 
officer thereof, to-wit, its Executive Vice President. 


Roserr C. GooppasTuRE 


Sworn to before me this 
14th day of January, 1969. 


JoserH A. CoLE 
Joseph A. Cole 
Notary Public, 
State of New York 
No. 30-0700300 


Qualified in Nassau County 
Cert. filed in N. Y. Co. Clk’s Office 
Commission Expires March 30, 1969 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * . * * * * * 


Request for Admission of Genuineness of Documents 


Plaintiffs request the Defendants, separately and jointly, 
to admit the following: 


1. That Exhibit A attached hereto is a copy of a letter 
dated August 2, 1968 from Defendant Industries, signed 
by R. C. Goodpasture, Executive Vice President, to Mr. 
Hi. A. Abersfeller, Commissioner, Federal Supply Service, 


GSA. 


9. That the attached Exhibit B is a copy of a letter sent 
from Defendant Lawson B. Knott, Jr. to Hon. John J. 
Rooney, House of Representatives, Washington, D. C., 


dated Aug. 23, 1968. 


3. That the attached Exhibit C is a copy of a letter from 
Defendant Committee signed by Defendant L. F. Donahue, 
to Hon. John J. Rooney, House of Representatives, Wash- 
ington, D. C., dated September 12, 1968, and that Exhibit 
C1is an attachment to such letter Exhibit C. 


4. That the attached Exhibit D is a copy of a letter 
dated September 23, 1968 from Defendant Industries, 
signed by R. C. Goodpasture, Executive Vice President, 
to Hon. John J. Rooney, House of Representatives, Wash- 
ington, D. C. 

5. That the attached Exhibit E is a copy of a letter sent 
by Defendant Lawson B. Knott, Jr., to Hon. John J. 
Rooney, House of Representatives, Washington, D. C., 
dated October 30, 1968. 

6. That the attached Exhibit F is a copy of a letter sent 
by Ernst-Theodore Arndt to Jansen Noyes, Jr., dated 
November 18, 1968. 
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7. That Jansen Noyes, Jr. is a Director of Defendant 
Industries. 


8. That the attached Exhibit G is a copy of a letter dated 
December 2, 1968 from Jansen Noyes, Jr. to Ernst- 
Theodore Arndt. 

9. That Jansen Noyes, Jr. is a member of Committee. 

Defendants are required to respond to the above requests 
within ten days to the office of the undersigned attorney. 

Respectfully submitted, 


Jennincs Bamey, Jr., Suite 1001 

Jennings Bailey, Jr., Suite 1001 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 


EXHIBIT ‘‘A”’ 


NATIONAL INDUSTRIES FOR THE BLIND 
50 west 447TH STREET, NEW YoRK, N.Y. 10036 


Developing gainful industrial employment of blind persons 
throughout the United States 


August 2, 1968 


Mr. H. N. Abersfeller, Commissioner 
Federal Supply Service 

General Services Administration 
18th & F. Streets, N.W. 

Washington, D.C. 20405 


Dear Mr. Abersfeller: 


This is in reply to your telephone query as to whether 
NIB would agree to a permanent clearance for ball point 
pen requirements of GSA Regions I, II and III. This 
proposal has been discussed with several key board mem- 
bers, including Jansen Noyes, Jr., our Board Chairman, 
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Thor W. Kolle, Jr., our President and Peter J. Salmon, 
the only member of our Board who has served continuously 
since the founding of NIB. Our staff has also thoroughly 
: studied the effect such a clearance of this kind would have 
/on our workshop program. The consensus of all who have 
been involved in this evaluation is that we cannot comply 
with your request. 


We estimate that more than 25% of the Government’s 
nationwide requirements for ball point pens is purchased 
‘ through Regions I, II and III. A decrease of this amount 
‘from the volume we would normally receive next year 
would produce the following results, all of which are sub- 
‘ stantially disadvantageous to our program: 


1. There would be a decline of approximately 20 in the 
number of blind persons employed. 


2. There would be a drop in the earnings of each of the 
‘four participating shops. We believe the breakeven point 
would be between 75-80% of the Government’s annual re- 


‘quirements. Hence, the decrease in orders would un- 
doubtedly result in operating losses for our shops. 


3. It is possible that one or more of the participating 
shops would withdraw from the project. Their decision to 
‘go into the manufacturing of ball point pens were predicated 
‘upon the GSA Letter of Commitment and the estimate of 
annual Government requirements. Even though we are 
guaranteed only 70% of the estimated requirements, the 
ishop boards predicated their evaluation of the program on 
‘the expectation that their level of orders would approxi- 
mate the Government’s forecast of total needs. 


4. There would be a decline in income to NIB of approxi- 
mately $60,000 since the shops’ payments to NIB are di- 
‘rectly related to their volume of Government business. As 
‘you know, we have a sizeable project team working full 
time on the Ball Point Pen Project and the cost of this 
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operation to NIB would continue even if the volume of 
orders were decreased. 


5. Open bidding on a portion of the Government’s re- 
‘ quirements would result in constant comparison of the 
i Schedule price with the cheapest prices available from 
industry. Past experience has already demonstrated that 
price bidding can result in delivery of inferior materials 
‘ and there is at least a possibility that industry might bid 
' against our price rather than on the basis of responsible 
cost analysis. 


6. If we were to agree to this request because of the effect 
of our program on a manufacturere in a distressed area, 
: a precedent would be established which could be equally ap- 
| plicable to other items on the Schedule of Blind-Made Prod- 
ucts. Mr. Noyes has also noted that the blind persons seek- 
' ing employment in our associated shops are, in most in- 
stances, in distress status. 


7. A major retrenchment in the Ball Point Pen Program 
' would seriously jeopardize the confidence of the shops in 
our relationship with the Government. The Ball Point 
Pen Project has been used as an example of the potential 
that Government business offers in terms of employment 
: of blind persons. Many shops are making plans for ex- 
' pansion of physical facilities and NIB has established a 
project team whose effort is devoted exclusively to develop- 
ment of new Government items. A major cutback in ball 
point pen business would have serious repercussions in 
our field. 


Mr. Noyes feels strongly that the Wagner-O’Day Act and 
relevant regulations mandate the principles and procedures 
applicable in the supply of blind-made products to the Gov- 
ernment. There is no provision requiring release of Gov- 
ernment orders on workshops for the blind for any reason 
other than the shops’ inability as a group to produce prod- 
ucts in accordance with specifications, and on time delivery. 
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Mr. Salmon advises us that through the history of our 
‘program, there have been several instances when small 
segments of private industry voiced opposition to our ini- 
‘tiating production in a new field. Obviously, however, it 
was the intention of the Congress that blind persons should 
‘enjoy expanded employment opportunities through Gov- 
ernment purchase of a variety of products at fair market 

prices. 

Very truly yours, 


Nationau INDUSTRIES FOR THE BLIND 


R. C. GoopPpasTURE 
R. C. Goodpasture 
Executive Vice President 
RCG/bvp 


EXHIBIT ‘‘B”’ 


GENERAL SERVICES ADMINISTRATION 
WASHINGTON, D.c. 20405 


Aug. 23, 1966 
Honorable John J. Rooney 
House of Representatives 
Washington, D.C. 20515 


Dear Mr. Rooney: 


‘This is in response to your recent inquiry regarding the 
_ circumstances surrounding the decision to procure the Gov- 
i ernment’s needs for ball point pens from the National 
Industries for the Blind. 


This matter was first discussed with the National In- 
' Qustries for the Blind (NIB) by members of the Committee 
on Purchases of Blind-Made Products about a year ago. 
| The matter was further discussed with the Associated 
Blind Workshops at their annual convention in October 
i 1967. Both of these actions were in keeping with the con- 
tinuing effort of the Committee on Purchases of Blind- 
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' Made Products and NIB to identify those items procured 
| by the Federal Government which are suitable to be made 
i by the Blind Workshops as authorized by the Wagner- 
O’Day Act (52 Stat. 1196; 41 U.S.C. 46-48). During Jan- 
/ uary and February 1968, the plan was to procure the ball- 
point pens from NIB beginning August 1968; however, as 
a result of production lead time and other problems, a de- 
: eision was reached to delay this action to February 1, 1969. 
Accordingly, on April 16, 1968, the contracting officer wrote 
to the NIB and provided them with the annual estimate of 
requirements and committed the Federal Government to 
' buying 70 percent of that estimate commencing on Feb- 
ruary 1, 1969 through January 31, 1970. 


As a result of your earlier inquiry, Mr. Abersfeller, Com- 
missioner, Federal Supply Service, met with you and 
| agreed to attempt to persuade NIB to provide a clearance 
to GSA to buy on a competitive basis the ballpoint pen re- 
‘ quirement for three GSA regions which would have 
approximated 25 percent to 30 percent of the total require- 
ment. After thorough consideration NIB responded nega- 
| tively to this request. This information was called in to 
' Mrs. Nivens by Mr. Abersfeller as you requested. Sub- 
: sequently, Mr. Abersfeller received the attached letter from 
‘ NIB in which they set forth the reasons for their decision. 
: Under the circumstances and in accordance with Section 3 
of the Wagner-O’Day Act neither GSA nor any other Fed- 
eral agency has authority to procure from other sources 
so long as the Blind Workshops provide prompt and timely 
deliveries at the price determined by the Committee to be 
| the fair market price. A copy of the current Schedule of 
Blind-Made products which also includes a copy of the 
Act, the regulations under which the Committee operates 
' and the names of members of the Committee are enclosed 
for your information. 


As a matter of further information, you may be interested 
to know that we recently awarded four contracts to Bal- 
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' Jerina Pen Co., ne. valued at $1,761,459.92. An additional 
award for $129,000 is in process. 


If we can provide any further information, please let me 
know. 
Sincerely, 


Lawson B. Knort, JR. 
Administrator 
Enclosures 


el 


EXHIBIT ‘‘C”’ 


COMMITTEE ON PURCHASES OF BLIND-MADE PRODUCTS 
WASHINGTON, D. C. 


Sept. 12, 1968 
Honorable John J. Rooney 
House of Representatives 
Washington, D.C. 20515 


Dear Mr. Rooney: 


This is in response to a request of September 12, 1968, 
from your office to Mr. T. M. Baldauf, Chairman, Com- 
mittee on Purchases of Blind-Made Products. 


The normal procedure of the Committee in considering a 
new item for the Schedule of Blind-Made Products is for 
National Industries for the Blind to make such feasibility, 
engineering, economic, or other studies as are necessary to 
reach a decision regarding the item. Such studies have to 
do mainly with the capability of workshops for the blind 
to make the item and the economics involved in supplying 
the Government with the item at a ‘‘fair-market price,’’ as 
required by the Wagner-O’Day Act. 


As a result of such studies, NIB recommends the adop- 
tion of items when appropriate and proposes a price. The 
latter is analyzed by the Defense Supply Agency as a price 
consultant to the Committee. If the price is found to be 
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' within the criteria established by the ‘‘Act,’? the Execu- 
i tive Secretary polls the membership regarding the adoption 
of the proposed item at the proposed price. Consequently, 
' there is usually no Committee action regarding the adop- 
tion of the new item and, therefore, no record in the minutes 
of a Committee meeting. This is true in the case of ball 
point pens. 


The Committee action is represented by the mail poll of 
: the members. A copy of the document by which this action 


: was taken is enclosed. The vote of the Committee was 


unanimous in favor of the action. 


Sincerely, 


L. F. DonaHvuE 
L. F. Donahue 
Executive Secretary 
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EXHIBIT ‘‘C1”’ 


COMMITTEE ON PURCHASES OF BLIND-MADE PRODUCTS 
WASHINGTON, D. C. 


Feb. 29, 1968 


National Industries for the Blind has proposed that Bat. 
Porxt Pens and Rerits be added to the Schedule of Blind- 
Made Products at the following prices: 


Price Per Dozen 


Retractable Pens Medium Points Fine Points 
Black Ink $0.719 
Non-Retractable Pens 
Black 
Blue 
Green 
Red 
Non-Retractable Pens 
with Chains 
Black 
Blue 
Refills 
Black 
Blue 


Green 
Red 


In coordination with the General Services Administra- 
tion, the proposed prices have been reviewed by the Direc- 
torate, Procurement and Production, Defense Supply 
Agency, and determined to represent fair-market prices. 

Your approval is requested. 


Sincerely, 
L. F. DonaHUE 


L. F. Donahue 
Executive Secretary 
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EXHIBIT ‘‘D’’ 


NATIONAL INDUSTRIES FOR THE BLIND 
50 west 44TH STREET, NEW YORK, N.Y. 10036 


Developing gainful industrial employment of blind persons 
throughout the United States 


September 23, 1968 


The Honorable John J. Rooney 
House of Representatives 
Washington, D.C. 20515 

Sir: 

I am writing to you at the request of Mr. Lee Donahue, 
Executive Secretary of the Committee on Purchases of 
Blind-Made Products. 

In its continuing search for items that lend themselves 


to manufacture in workshops for the blind, NIB made an 
extensive study of the manufacture of ball point pens, 


retractable, non-retractable and refills. Because this item 
is assembled on automated equipment, its manuacture is 
ideal for the employment of multi-handicapped blind per- 
sons. This group is most economically and gainfully em- 
ployed when assigned to automated, repetitive assembly 
work stations. 


A careful analysis of the Government’s requirements for 
ball point pens indicated that approximately 80 blind 
citizens, half of them multi-handicapped, would be em- 
ployed in the manufacture of the total Government require- 
ment. Annual earnings of these 80 persons will approxi- 
mate $285,000. In addition, approximately 14 blind people 
will be utilized on indirect labor operations. Annual 
earnings of these 14 additional persons will approximate 
$47,000. All blind persons working on this project will 
earn at least the statutory minimum wage. 


We thoroughly investigated the suppliers of various 
components for ball point pens and we are assured that 
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by using the most reliable suppliers, as well as the most 
modern assembly equipment, we can supply to the Govern- 
‘ment a high quality product that will meet all requirements 
of Government specifications and usage. 


There are a number of workshops throughout the country 
‘associated with NIB which have the resources necessary to 
‘undertake the manufacture of ball point pens. We have 
‘selected from these workshops those that are located in 

areas where there are pools of unemployed blind citizens 
who can be offered gainful employment through the manu- 
facture of ball point pens. 


Very truly yours, 
NarionaL INDUSTRIES FOR THE BLIND 
R. CO. GoopPasTURE 


R. C. Goodpasture 
Executive Vice President 


RCG/bvp 
ee: Mr. Lee F. Donahue 


EXHIBIT ‘‘E”’ 


GENERAL SERVICES ADMINISTRATION 
WASHINGTON, D.c. 20405 
Oct. 30, 1968 

Honorable John J. Rooney 
House of Representatives 
Washington, D. C. 20515 
Dear Mr. Rooney: 

This is in reply to your letter of October 17, 1968, con- 
cerning the procurement of ball point pens and refills from 
the National Industries for the Blind. 


As you know, the decision that ball point pens and refills 
i should be supplied to the Federal Government by NIB was 
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made by the Committee on Purchases of Blind-Made Prod- 
ucts. As we advised you in our letter of August 23, 1968, 
this decision having been made, the General Services Ad- 
ministration is without authority to procure from other 
sources. The issues raised in your letter are, therefore, 
more properly for consideration by the Committee than 
by GSA. 


In order to insure that your analysis of the various as- 
pects of this problem receive thorough and prompt con- 
sideration, at the highest possible levels, I have directed 
Mr. H. A. Abersfeller, Commissioner of the Federal Supply 
Service, and GSA’s representative on the Committee, to 
request that Admiral Bernhard H. Bieri, Jr. its Chairman, 
convene a special meeting of the Committee to consider the 
questions you have posed. I have also asked that I be 
furnished with a report of the Committee’s conclusions. 


In addition, I have directed Mr. Harry R. Van Cleve, 
General Counsel of this agency, to confer with and assist 
Mr. William Sellman, Counsel to the Committee, in the con- 
sideration of the legal issues raised in your letter. 


I shall provide you with the results of these analyses as 
soon as I receive them. 


Sincerely, 
Lawson 


Lawson B. Knott, Jr. 
Administrator 


Keep Freedom in Your Future With U.S. Savings Bonds 
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EXHIBIT ‘‘F”’ 


ERNST-THEODORE ARNDT 
1430 NEW YORK AVENUE, N.W. 
WASHINGTON, D. c. 20005 
Phone: 202-ME. 8-6166 


Cable Address: ARNDAY 
November 18, 1968 
Dear Mr. Noyes: 


May I express my gratitude for the time you spent with 
me last Thursday concerning the plight of Ballerina Pen 
' Company, Brooklyn, N. Y., which is faced with an imminent 
' plant shut-down and resultant dismissal of its manpower, 
stemming preponderantly from slum and Ghetto areas— 
' due to your Committee’s drastic decision to have the en- 
tire demand of ball point pens and refills supplied to the 
Federal Government by the National Industries for the 
Blind, effective February 1, 1969. 


Tronically, Ballerina Pen Company was recently awarded 
‘a Certificate of Eligibility* by the Department of Labor, 
' granted to manufacturers hiring hardeore unemployed, as 
' Ballerina’s labor force, with an average of 200 employees, 
is recruited mainly from poor, disadvantaged minority 
| groups, primarily Puerto Ricans and Afro-Americans from 
riot-prone environments. 


You expressed your personal apprehension of any serious 
' repercussions caused by the total assignment of ball point 
i pens and refills to the National Industries for the Blind, 
i and mentioned your active participation in your Mayor’s 
Committees on Urban Redevelopment issues and your keen 


* Preferential status in receiving Government Contracts. 


ee eee ae OS 


: 
| 
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interest in early plans for providing a ‘‘sheltered income”’ 
for the underprivileged. 


Jansen Noyes, Jr., Esq. 
Private Citizen Member—Committee on 
Purchases of Blind-Made Products 
New York, New York 


You advanced the thought that, in order to mitigate the 
impact of an abrupt assumption by NIB of the entire 
supply of ball point pens and refills to the Federal Govern- 
ment, a transitional period of about 24 months may be ar- 
ranged, during which the turn-over of the supply function 
by NIB of ball point pens and refills be accomplished in 
gradual stages. This solution would give a manufacturer 
having previously been one of the principal sources for 
these commodities to the Federal Government, an oppor- 
tunity to adjust to the contemplated change and obviate the 
impending threat of a wholesale dismissal of already hard- 
hit employees and ensuing social hardships. 


While Ballerina Pen Company, having been awarded 
Government Contracts for the past 12-15 years, has been 
commended on numerous occasions by the Federal Supply 
Service as an effifficient, prompt and reliable supplier, you 
indicated that the Federal Supply Service, presumably in 
view of a seeming lack of interest on the part of private 
industry to bid on the Government’s requirements for ball 
point pens and refills—likely due to the circumstance that 
same are controlled by stringent specifications and rigid 
inspection procedures—, had taken the initiative to recom- 
mend to the Committee the selection of ball point pens 
and refills as a ‘‘suitable’’ commodity to be manufactured 
by the blind. 

In our discussion, I directed your attention to the fact 
that, judging from the reports received, your Committee 
did not undertake to make an independent feasibility, engi- 
neering or economic study, in particular as regards any 
possible industry dislocations, and that, indeed, serious 
doubts are now being raised that ‘‘ball point pens’’ and 
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' ‘refills’? qualify as a ‘‘suitable commodity’’ to be manu- 
factured by the blind. 

Gleaning from the legislative history of the Wagner- 
‘O'Day Act, there was never any intention to ‘‘injure pri- 
vate industry’’ and ‘‘set up a monopoly’’ for the National 
Industries for the Blind, and it seems that the premises 
under which this law was enacted have been completely 
ignored in the instant case. 


Moreover, an article such as a ball point pen, being of 

a highly intricate, technical nature, consists mainly of fully 

automated components, the manufacture of which can be 

' accomplished only to a minor degree by blind people, as 

‘merely 6-8% of the manufacture of all components, includ- 

ing the assembly and packaging, could be performed by a 
blind person. 


Over 50% of the entire annual Government Contract for 

' “ball point pens’? and ‘‘refills”, approximating $3,000,000 

' per year, consists of ‘‘refills’’, ie. refills not only repre- 

sent one-half of the value of a ball point pen, but also the 

 Government’s requirements call for the supply of ‘yefills’’ 

separately, so that altogether more than $1,500,000 is ex- 
pended on the refills alone. 


Refills, being made by fully automated, highly sophis- 
ticated machinery which needs to be operated and super- 
vised by a highly skilled sighted precision mechanic—be- 
cause of instant, minute calibrations and adjustments of 
this machinery—are not suitable to be manufactured by a 
' blind person. NIB advised that they had not contemplated, 
' nor did they intend, to manufacture refills in any blind- 
made shop; but had farmed out to private industry the 

production of all refills. 


Therefore, I submitted to you that the Committee’s de- 
' eision in regard to ‘‘refills’’ was in error, as in this respect 
it is incompatible with the Wagner-O’Day Act and imple- 

menting regulations, providing that 75% of the direct labor 
' of manufacturing, assembly and handling be performed by 
blind persons, and since the entire function of NIB in this 
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respect would be merely to re-pack the ‘‘refills’’ and sell 
them to the Government. 


To this date, as we were informed by NIB, only certain 
. orders for nose-tipping and clasp attaching machines had 
i been placed by NIB, and that NIB made verbal commit- 
‘ ments only for practically all components from outside 
sources, subject to tentative delivery schedules to be 
finalized at a later date. 


; Thus, your suggestion of a possible gradual assumption 
' by NIB and corresponding leveling-off of the Government’s 
acquisition of ball point pens from private sources over a 
period of 24 months appears to be a step in the right 
direction. 

However, as regards ‘‘refills’’, Ballerina Pen Company 
feels very strongly that the Committee should seriously 
review its decision, as this item could hardly be termed to 
fall within the category of 

“<other suitable commodities manufactured by the blind 
and offered for sale to the Federal Government’’ 


' within the tenets of the Wagner-O’Day Act. 


Since you are appointed by the President to represent 
' private interests on the Committee on Purchases of Blind- 
| Made Products, we shall be deeply obliged if you would 
make Ballerina’s views known to the Committee at an 
' early date, and we are hopeful that you will be able to 
arrange for the 24 month moratorium, as well as for re- 
' eonsideration of the assignment of ‘‘refills’’ to the National 
Industries for the Blind. 


Sincerely, 


Ernst-THEopoRE ABNDT 
Ernst-Theodore Arndt, 
' ETA/fis Patent Attorney 


ee: Honorable John J. Rooney, M. C. 
Mr. Frank J. Piotroski, 
President, Ballerina Pen Company 
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EXHIBIT ‘‘G’’ 


HORNBLOWER & WEEKS-HEMPHILL, NOYES 
8 HANOVER STREET 
NEw YorK, N. y. 10004 


DIcsy 4-6600 


December 2, 1968 


Mr. Ernst-Theodore Arndt 
1430 New York Avenue, N.W. 
Washington, D. C. 20005 


Dear Mr. Arndt: 


I have your letter of November 18th and will of course, 
as you request, forward a copy of your letter to the Com- 
mittee on Purchases of Blind-Made Products. 


I enjoyed the open discussion which we had and believe 
that it can only have resulted in a better understanding. 


On page two of your letter, however, I would like to 
comment on certain statement which you attribute to me in 
the first two paragraphs. I don’t believe I said that a 
transition period ‘‘may be arranged’’. I really could not 
have said it as I had never discussed its possibility with 
anyone at NIB or on the Committee. As I recall, my com- 
ment was that I considered it too late to stop the transfer 
of production to NIB shops and that the most which could 
be considered would be an adjustment for a transitional 
period or something of that nature. 


In the second paragraph you mentioned that I indicated 
that the ‘‘Federal Supply Service’’ had taken the initiative 
in recommending to the Committee that ball point pens be 
manufactured by the blind. I do not believe that I men- 
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tioned the ‘‘Federal Supply Service’, as I did not then 
and do not now know who made the first specific suggestion. 


Sincerely, 


JANSEN Noyes, Jz. 
Jansen Noyes, Jr. 
Private Citizen Member— 
Committee on Purchases of 
Blind-Made Products 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * * * * * * * * 


Defendant National Industries for the Blind’s Response to 
Request for Admission 


Defendant National Industries for the Blind by its at- 
torney, in response to Plaintiffs’ Request for Admission 
of Genuineness of Documents, admits the genuineness of 
the documents and the identity of the persons, described in 
paragraphs 1-9 of the Request. 


Duncan H. CaMERon 
1819 H Street, N.W. 
Washington, D.C. 20006 
Attorney for defendant 
National Industries for the Blind 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * « s * * & * 


Government Defendant Knott’s Response to Request 
for Admission 


Government defendant Knott by his attorney, the United 
States Attorney for the District of Columbia, in response 
to plaintiffs’ ‘“‘request for admission of genuineness of 
documents’? admits the genuineness of the documents and 
the identity of the persons, described in paragraphs 1-9 of 
he request. 

/s/ 
Dav G. Bress 
United States Attorney 


/s/ 


JosepH M. Hannon 


Assistant United States Attorney 


/s/ 
Gi ZIMMERMAN 
Assistant United States Attorney 


[Filed and Served Dec. 30, 1968] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
Plaintiffs’ Motion for Order Directing Production of Documents 
Plaintiffs move for an order directing defendants in- 
dividually and collectively to produce for inspection and 
copying by plaintiffs at the office of plaintiffs attorney, 


Suite 1001, 815 Connecticut Avenue, N. W., Washington, 
D. C., 20006, of the following documents, insofar as any 
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such documents are in the possession or under the con- 
trol of defendants or any of them: 


1. All records of any sort of study of the feasibility of 
the manufacture by the blind of ball point pens or refills 
therefor. 


2. All records of any determination by defendant Com- 
mittee that ball point pens and refills therefor are suitable 
for sale under the program as required in CFR Section 
51-1.3. 

3. All documents upon which such determination was 
based indicating the factors upon which such determina- 
tion was reached. 

4. All records of any sort in the files of defendant Com- 
mittee or of defendant Industries indicating that ball point 
pens or refills therefor could be classified as blind-made 
products or commodities manufactured by the blind. 


5. All records or documents indicating whether Indus- 


tries or agencies for the blind would purchase from manu- 
facturers employing sighted labor refills, which refills 
would be sold directly to the Federal Government as a sep- 
arate supply item without further processing by the blind. 


6. All records or document indicating whether Industries 
or agencies for the blind in selling ball point pens would 
purchase from manufacturers employing sighted labor com- 
ponent parts, other than refills, of ball point pens. 


7. All records or documents indicating that ball point 
pens could be manufactured by a working force in which 
blind persons [as defined in the Code of Federal Regula- 
tions, Title 41, Section 51 1.1(a)] constitute not less than 
75% of the total hours of employment of all personnel en- 
gaged in the direct labor of manufacturing, assembling, or 
handling of ball point pens, not including supervision, ad- 
ministration, inspection and shipping. 

8, All allocations of orders by defendant Industries to 
any agency for the blind for supplying to the Government 
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ball point pens and refills therefor and all correspondence 
or other records relating to such allocations. 


9. All applications received by defendant Industries re- 
ceived from each of such agencies for the blind as provided 
for in the Code of Federal Regulations 51 1.6(a): all re- 
ports of any inspections by defendant Industries of the 
facilities of such organizations; all records of such agen- 
cies and the last annual report of each such agency pro- 
vided for in 41 CFR Section 51 1.6(c); and all records 
relating to the manufacturing capability of each such 
agency to manufacturer ball point pens and refills there- 
for. 


10. All records of any meeting of defendant Committee 
at which the sale of ball point pens or refills therefor to 
the Federal Government was discussed, insofar as such 
records relate to the manufacture of ball point pens or 
refills therefor. 


11. Letter of October 17, 1968 from Hon. John J. Rooney 
to defendant Lawson B. Knott, Jr. 


12. All agreements (including commitments) between de- 
fendant GSA and defendant Industries or any agency for 
the blind relating to the sale to the Government of ball 
point pens or refills therefor, including all supplements to 
or implementations of such agreements, including spe- 
cifically a letter of commitment dated April 16, 1968. 


18. All agreements between defendant Industries and 
any manufacturer other than an agency for the blind for 
the purchase of ball point pens or fillers therefor or com- 
ponents thereof. 


Respectfully submitted, 


Jennines Bailey, JR. 

Jennings Bailey, Jr., Suite 1001 
815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 

Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No, 3148-68 


Defendant National Industries for the Blind’s Response to 
Plaintiffs’ Motion for Order Directing Production of Docu- 
ments 


Defendant National Industries for the Blind (‘‘NIB’’) 
in response to Plaintiffs’ Motion for Order Directing Pro- 
duction of Documents, herewith produces the following 
documents, attached hereto except as otherwise noted: 


1. Feasibility study dated December 1, 1967, made by 
Spencer A. Covell, independent Consulting Engineer, 32- 
30 158th Street, Flushing, New York, addressed to R. C. 
Goodpasture, Vice President, National Industries for the 
Blind; the following inter-office memoranda of feasibility 
studies made by personnel of NIB were annexed as Ex- 
hibit A to the Affidavit of William A. Taylor, dated Janu- 


ary 8, 1969, previously served on plaintiffs: 


March 3, 1968—William A. Taylor to Noel B. Price 
June 12, 1968—William A. Taylor to Noel B. Price 
August 15, 1968—H. E. Magnusson to W. A. Taylor 
December 11, 1968—William A. Taylor to Noel B. Price 
December 11, 1968—William A. Taylor to Noel B. Price 
December 12, 1968—H. E. Magnusson to W. A. Taylor 
January 3, 1969—H. E. Magnusson to W. A. Taylor 


2. Defendant NIB understands that defendant Commit- 
tee on Purchases of Blind-Made Products has produced the 
documents referred to in Item 2 of Plaintiffs’ Motion for 
Order Directing Production of Documents. 


3. Same as 2. 
4, Same as 1. 
5. Same as 1. 


6. Same as 1. 
7. Same as 1. 


8. Sub-contracts made as of the first day of June, 1968 
between NIB and the following workshops: 


Industries for the Blind 
3320 West Vliet Street 
Milwaukee, Wisconsin 53208 


Arizona’s Industries for the Blind 
301 West Lincoln Street 
Phoenix, Arizona 85009 


Kansas City Association for the Blind 
1844 Broadway 
Kansas City, Missouri 64108 


Industries of the Blind 
916-20 West Lee Street 
Greensboro, N. C. 27401 


9. Application and Certification for U. S. Government 
orders for the fiscal year ending June 30, 1969, for Kansas 
City Association for the Blind; Industries for the Blind, 
Ine., Milwaukee, Wisconsin ; Industries of the Blind, Inc., 
Greensboro, N. C.; Arizona Industries for the Blind, Phoe- 
nix, Arizona; and Annual Report for the fiscal year end- 
ing June 30, 1968 for Kansas City Association for the 
Blind; Industries for the Blind, Inc., Milwaukee, Wiscon- 
sin; Industries of the Blind, Inc., Greensboro, N. C.; 
Arizona Industries for the Blind, Phoenix, Arizona. 


10. To be produced by Committee on Purchases of 
Blind-Made Products. 


11. To be produced by defendant General Services 
Administration. 


12. Annexed as Exhibit F to Affidavit of Robert C. 
Goodpasture dated January 8, 1969, previously served on 
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plaintiffs, with the exception of Application for Advance 
Payments dated December 24, 1968 attached hereto. 


13. Pursuant to oral stipulation between defendant NIB 
/and plaintiffs, plaintiffs have been shown copies of pur- 
chase orders issued by NIB during and prior to Septem- 
ber, 1968. 


Respectfully submitted, 


Duncan H. CamEron 
1819 H Street, N. W. 
Washington, D. C. 20006 
Attorney for Defendant 
National Industries for the 
Blind 


NATIONAL INDUSTRIES FOR THE BLIND 
50 west 447TH STREET NEW YORK, N.Y. 10036 


December 24, 1968 


General Services Administration 
Region 3, Finance Division 

7th & D Sts., S.W. 

Washington, D. C. 


Gentlemen: 


Re: Request for Advance No. 1 Under Contract GS-008- 
78496 and Agreement for Advance Payments dated 
November 5, 1968 


Pursuant to subject Agreement, this is a request for an 
‘advance of $350,000. accompanied by our promissory note 
in like amount. This advance shall be deposited in the 
i Special Bank Account at the Morgan Guaranty Trust Com- 
pany of New York, captioned: 


National Industries for the Blind 
Special Bank Account 


30 


This request is supported by a cash flow statement show- 
ing our requirements. I certify that the amount requested 
is the minimum currently needed for the payment of orders 
placed for supplies and materials. 


Sincerely, 
Nationau InpusTRigs FoR THE BLIND 


J. P. O’Grapy 
Vice President Controller 


JPO/md 


ec: Messrs. Robert E. Hughes 
Carl Scheid 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


Government Defendant Knott's Response to Plaintiffs’ Motion 
for Order Directing Production of Documents 


Government defendant Knott by his attorney, the United 
States Attorney for the District of Columbia, responds to 
Plaintiffs’ Motion for Order Directing Production of Docu- 
ments as follows: . 


; 1, Annexed is copy of letter dated October 17, 1968 from 
Honorable J. Rooney to defendant Knott (Item No. 11 in 
plaintiffs’ motion). 


2. Copies of all other documents in the possession or 
| under control of defendant Knott called for by plaintiffs’ 
motion have been supplied plaintiffs by defendant Na- 
| tional Industries for the Blind, annexed to Plaintiffs’ Mo- 
tion to Dismiss and Opposition to Plaintiffs’ Motion for 
; Preliminary Injunction, or papers filed therewith, and with 
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its response to Plaintiffs’ Motion for Order Directing Pro- 
duction of Documents. 


Accordingly, Plaintiffs’ Motion for Order Directing Pro- 
duction of Documents, insofar as it is addressed to de- 
fendant Knott, is moot. 

/s/ 
Davin G. Bress 
United States Attorney 


/s/ 
Josep M. Hannon 


Assistant 
United States Attorney 


/s/ 

Git ZIMMERMAN 
Assistant 
United States Attorney 


Attachment to Govt. Def. Knott’s Response to Plaintiffs’ Motion 
for Order Directing Production of Documents 


MEMBER 


COMMITTEE ON APPROPRIATIONS 
CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. ©. 


October 17, 1968 


Honorable Lawson B. Knott, Jr. 
Administrator 

General Services Administration 
Washington, D. C. 20405 


Dear Lawson: 


I should like to revert to your letter of August 23, 1968, 
concerning the partial commitment of ball point pen re- 
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quirements to the National Industries for the Blind, a 
matter of grave concern to me. 


With the foregoing letter, you included a letter of Au- 
gust 2, 1968, from Mr. R. C. Goodpasture, Executive Vice 
President, NIB, to your Federal Supply Service Commis- 
sioner, Mr. H. A. Abersfeller. 


Subsequently, I received a letter of September 12, 1968, 
from Mr. L. F. Donahue, the Executive Secretary of the 
Committee on Purchases of Blind-Made Products, and a 
letter of September 23, 1968, from NIB. Copies of the 
foregoing letters are attached. 


As I mentioned to you previously, I am deeply distressed 
by any trend to jeopardize the existence of a manufactur- 
ing coneern in my Congressional District which has 
promptly and efficiently supplied the Government with 
ball point pens for over ten years, especially when this 
plant is presently employing over fifty percent of its labor 
force from hardcore sources in potential riot and slum 
areas, consisting of poor, disadvantaged minority groups, 
primarily Puerto Ricans and Afro-Americans. 


I am stunned by your reply of August 23rd, in which 
you state, contrary to your previous advice, that a commit- 
ment of seventy percent of the estimated annual require- 
ments for ball point pens and refills has been made to 
NIB, which appears to be contrary to the intent and spirit 
‘of the Wagner-O’Day Act of 1938, and that efforts of the 
Federal Supply Service failed to obtain concurrence from 
the NIB to purchase the remaining thirty percent on the 
open market. 


The Wagner-O’Day Act provides, as you know, for the 
icreation of a Committee on Purchases of Blind-Made Prod- 
ucts, whose duties are outlined in the Code of Federal 
Regulations, Title 41—Public Contracts—Chapter 51, and 
which makes it incumbent upon this Committee to 


“determine which commodities are suitable for sale 
under the program * * *’’ (cf. Sec. 51-1.3). 
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In the letter of September 12, 1968, from the Executive 
Secretary of the Committee, to which the President ap- 
pointed a representative of your organization, it is stated 
that the normal procedure of the Committee in consider- 
ing a new item for the Schedule of Blind-Made Products 
is for the National Industries for the Blind to make such 
feasibility, engineering, economic or other studies as are 
necessary to reach a decision regarding the item. 


It is further stated that as a result of such studies, NIB 
recommends the adoption of items when appropriate. 


The Committee’s minutes likewise, as stated, do not 
reflect any independent study by the Committee of the 
feasibility of adopting ball point pens and refills as a 
suitable item for manufacture by blind persons. 


Neither was an independent study made by the General 
Services Administration, according to subsequent informa- 
tion supplied by Mr. Abersfeller. 


When requesting on September 16, 1968, the Executive 
Secretary of the Committee to furnish me copies of the 


‘‘feasibility, engineering, economic or other studies as 
are necessary to reach a decision regarding the 
item’’— 


as I presume the Committee and the General Services 
Administration would have examined same and would not 
have blindly accepted the recommendation of NIB—, I 
was informed that a copy of these studies would be fur- 
nished me within a few days directly by NIB. Instead, 
I merely received a letter of September 23, 1968, from 
NIB, referring again to an ‘cextensive study of the manu- 
facture of ball point pens, retractable, non-retractable and 
refills”, which, although requested again, has not been 
furnished me as of this date. 


At least, it appears that neither the Committee nor the 
General Services Administration was furnished by NIB, 
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| prior to the Committee’s determination, copy of NIB’s 
“extensive study’’. 


Judging from all information at my disposal, I can 
hardly perceive why ball point pens and refills were singled 
out to be a “‘suitable commodity”’ to be ‘‘manufactured by 
blind persons’’. 


As it appears to me, the intent and spirit of the Wagner- 
O’Day Act is entirely misconstrued when attempting to set 
' up a monopoly for the blind for an item of a substantially 
automated nature produced in the competitive market. 


The legislative history* of the Wagner-O’Day Act re- 
‘ veals that, at the then-prevailing conditions prior to the 
: enactment thereof, organizations for the blind were ‘‘ruin- 
| ously competing against each other in an effort to get 
: Government business’’. The competition had ‘‘become so 
| keen that the prices at which work was being let were so 
low as to be practically ruinous’’. 


When the bill was debated on the floor, assurances were 
' given by the sponsors of the bill that private industry was 
not in competition with the organizations for the blind and 
' that the Members of the House of Representatives should 
have ‘‘no need to fear blind-made goods entering into com- 
petition with private industry”’. 


Considerable apprehension on the part of the Members 
of the House was expressed as to whether the bill would 
' give a monopoly to the blind people to the detriment of 
| private industry, and again the sponsors of the bill pointed 
out that ‘‘it would not in any way injure private indus- 
try’’. 


In that connection, it was brought out during the debate 
that, for instance, ‘“‘half of the broom requirements of the 


“See Excerpts from the Congressional Record—House of, June 13, 1938, 
pp. 9110 et seq., as attached. 


Federal Government have to be obtained on the open 
market’’, and that 


“there would be no monopoly’’. 


Deliberations on the bill also pointed out that the 
articles to be produced by the blind, as authorized by the 
i bill, were of a hand-made nature, primarily to keep the 
blind occupied and to provide these people with work so 
: that the ‘‘relief rolls could be correspondingly reduced”’. 


It appears to be a certainty among all Members of the 
+ Senate and House in passing the bill that blind-made prod- 
' uets qualifying under this bill are substantially made by 
blind people—as later defined in the implementing Regu- 
lations—and that no goods made by sighted people in 
i private industry should be acquired by any blind organiza- 
tion and passed off to the Government as blind-made 
products. 


The commitment by GSA to NIB consisted of ball point 
' pens, retractable, non-retractable and refills. 


According to the experts in the field, refills—which form 
a substantial part of the retractable and non-retractable 
ball point pens as such and which are being purchased 
separately in considerable quantities by the Government— 
are wholly automated products and entirely unsuitable for 
manufacture by blind persons and, according to informa- 
tion furnished me, there was never any intention to even 
make this product by blind persons. 


Why, then, did the Committee assign refills as a suitable 
commodity to the blind and give them a monopoly to fur- 
nish this item to the Government, and why did GSA com- 
mit itself to the blind to purchase refills from NIB? 


As it now stands, NIB is purchasing refills on the open 
market and, as reported, substantial orders for refills have 
been placed with a big business concern in the West in 


56 


connection with the projected supply by NIB of ball point 
pens and refills to the Government. 


It would meet neither the letter nor the spirit of the 
'Wagner-O’Day Act to set up an industry for the blind 
which will farm out to a big business concern in a non- 
distressed labor area subcontracts amounting to hundreds 
of thousands of dollars and offer such items for re-sale to 
‘the Government at the sacrifice or even the demise of a 
small business concern employing predominantly hardcore 
| people and having been a successful supplier to the Gov- 
ernment over a period of many years. 


Ball point pens, I am informed, are produced predomi- 
nantly from machine-made components. Most of the vari- 
ous machines employed for the production of these com- 
' ponents are of an automated nature, and hardly any of 
these machines can be operated by ‘‘blind’’ persons, as 
each machine needs constant surveillance and frequent ad- 
justments, which can only be done by a sighted operator. 


In the considered opinion of experts, possibly only six- 
eight percent of the manufacture of all components of ball 
point pens, including the assembly and packaging, could 
' ‘be satisfactorily handled by ‘‘blind”’ persons, as defined in 
Section 51-1 of the Code of Federal Regulations, Title I— 
Public Contracts. 


Six-eight percent of the entire operation would possibly, 
represent assembly and packaging. While even the assem- 
' ply of ball point pen components is also now done in the 
industry on an automated basis, the manual assembly would 
be equally time-consuming and un-economic. As regards 
packaging, only the immediate packaging could be per- 
formed by a blind person, as the selective marking and 
checking of each package in compliance with GSA Specifi- 
eations would have to be performed by a sighted person. 


Tf it is true that only a nominal portion of the entire 
ball point pen is susceptible to be made by a blind person 
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with 20/200 vision, as defined in the Regulations—cf. See. 
51-1.1—and that most of the automated machinery used in 
producing a ball point pen can only be handled by sighted 
person—, I believe the Committee acted in conflict with the 
Wagner-O’Day Act by assigning the ball point pen, re- 
tractable or non-retractable, to a blind organization for sale 
to the Government. 


According to NIB’s letter of September 23rd, approxi- 
mately eighty blind citizens would be employed in the 
manufacture of the total Government requirements and 
would earn approximately $285,000 in wages. 


This total earning would hardly warrant the employment 
of these people, campared to the conservatively estimated 
annual Government requirements, approaching $3,000,000 
a year, particularly if the employment of these eighty 
blind person will result in the closing of a plant employing 
between 180-240 poor, disadvantaged hardcore employees 
consisting of minority groups stemming from riot-prone 
areas, who, as a result of the monopoly assignment to the 
blind of the ball point pen production, would lose their 
jobs.* 


If, indeed, eighty blind persons are employed to fill the 
Government’s annual requirements, under the law—ef. 
See. 51-1.1(b)—if I understand correctly, only twenty-five 
percent additional sighted people can be employed in direct 
labor operations, and it is hardly conceivable how the 
entire Government requirement for ball point pens can be 
met with a total labor force of barely 100 employees, of 
which the preponderant majority is blind and over half 
are multi-handicapped, whereas it requires a manufac- 
turer, who has streamlined his operations for years and 
works with predominantly automated machinery, to employ 
180-240 persons to meet the Government’s annual needs. 


* The total Government production of Ballerina Pen Company is approxi- 
mately 80% of its entire business volume. 
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Normally, prior to award of any large term contract, 
the General Services Administration has been acting in a 
very circumspect manner to conduct extensive plant sur- 
veys, ascertaining the capability of a Government con- 
tractor to meet the Government’s requirements, and par- 
ticularly assuring that the prospective supplier has the ex- 
-pertise and the know-how in manufacturing and supplying 
an item according to Government Specifications, which is 
usually judged by the prior performance of the contractor. 


Here, we have a situation where we have a most intri- 
‘cate commodity such as the ball point pen, which has caused 
‘the Government, over the period of years, considerable 
technical difficulties because of the rather exacting specifi- 

cations. Why, then, contrary to all the concepts of pre- 
vailing practice, did the Government assign the entire 
supply of an item of this difficult nature to a concern which 
is a novice in this field with no previous performance 
record as to ball point pens and refills? 


' May I ask further, what studies were undertaken prior 

to committing the supply of ball point pens and refills to 
' NIB, as to potential repercussions such commitment may 
have on existing private industry, as I am certain such a 
drastic decision would not have been taken if the full ad- 
verse impact on the existing Government suppliers would 
have known? 


‘Last, but not least, I am at a loss to understand why 

it is necessary to obtain the consent of NIB for the pro- 
' eyrement of the remaining thirty percent of the estimated 
' annual requirment for ball point pens and refills, which to 
this date remains uncommitted under the letter of commit-- 
ment of April 16, 1968, from GSA to NIB. 


Previously, I had asked Commissioner H. A. Abersfeller 
to obtain clearance of at least fifty percent of the estimated 
annual requirements to be set aside for competitive bid- 
ding, and I still believe that, in view of the considerations 
set forth above, my request should be heeded. 
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As pointed out, refills per se were erroneously committed 
‘to the blind and certainly should be recalled, as it was 
inever the intention of the legislature to set up an organiza- 
tion for the blind as a ‘‘jobber’’ for the Government. 


The Government, according to its letter of commitment 
of April 16, 1968, did not commit itself to the procurement 
of the remaining thirty percent of the estimated annual re- 
quirement for ball point pens, and thus it follows that 
GSA is free to procure from its normal industrial sources 

i ball point pens and refills as it has done over the past 20 
i years through our competitive bidding system, and no con- 
‘sent, in my opinion, is needed by the Government to exer- 
cise it right to purchase the remaining thirty percent on 
the open market. 


I am thoroughly in sympathy with the humane aspect of 
‘the legislation as reflected in the Wagner-O’Day Act, to 
‘assist persons afflicted by blindness, and shall always ex- 

tend a helping hand to them. 


_ At present, blind people are employed in quite a number 
of trades, are sponsored and subsidized by many state and 

: private institutions and enjoy considerable tax advantages, 

‘ individually and as a non-profit organization, and being 
exempt from the provisions of the Walsh-Healey Act. 


On the other hand, the problem of poverty is presently 
' an acute public concern and when a plant employing poor, 
| disadvantaged people of minority groups in ghetto areas 
' is facing closure with the resultant disastrous effect of dis- 
missing these people, because of the blind seeking to take 
' over this entire industry for supplying the Government, 
' I feel the humane aspect alone of helping these poverty- 
stricken people outweighs in this instance any further 
' trend to expand a 50 million dollar blind product industry 
' at the expense of the hardcore unemployed. 
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Because of the complex situation, and in order to permit 
' a full and fair review, may I recommend to postpone the 
\ effective date of the supply of ball point pens, retractable, 
non-retractable and refills, by NIB to the Government for 
a period of six months. 


In view of the foregoing, I should like you to reconsider 
your commitment to the National Industries for the Blind 
' ag regards ball point pens, retractable and non-retractable, 
as well as refills, 


With kindest regards, 
Sincerely, 


Use Pe 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4148-68 


Response of Defendant Members, Committee on Purchases of 
Blind-Made Products and of Defendant Executive Secre- 
tary, to Plaintiffs’ Motion for Order Directing Production 
of Documents 


Government defendant members, Committee on Pur- 
chases of Blind-Made Products and defendant Executive 
Secretary of the Committee, by their attorney, the United 
States Attorney for the District of Columbia, respond to 
plaintiffs’ motion for order directing production of docu- 
ments by filing the certificate of the Committee’s Execu- 
tive Secretary, together with the annexed documents de- 
scribed therein. Accordingly, plaintiffs’ motion for order 
directing production of documents, insofar as it is ad- 
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' dressed to defendant members of the Committee and the 
' Committee’s Executive Secretary, is moot. 


/s/ 
Davip G. Bress 
United States Attorney 


/s/ 

JoserH M. Hannon 
Assistant 
United States Attorney 


/s/ 

Gm ZimMERMAN 
Assistant 
United States Attorney 


CERTIFICATION 


As Executive Secretary, Committee on Purchases of 

' Blind-Made Products, I, Leamon F. Donahue, certify that 

' the annexed documents, described below, are true copies 
of Committee documents: 


: 1. Excerpt of that portion of the minutes of the Com- 
: mittee meeting held January 9, 1968, relating to ball point 
pens and refills. 


2. Letter from National Industries for the Bland dated 
January 16, 1968 addressed to me as Executive Secretary, 
Committee on Purchases of Blind-Made Products, concern- 
ing adding ball point pens to the schedule of blind-made 
products. 

3. Letter dated February 14, 1968 from the Defense 
Supply Agency to me as Executive Secretary, Committee 
on Purchases of Blind-Made Products, to the effect that 

i the projected prices in the letter from the National Indus- 
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tries for the Blind have been reviewed and determined to 
represent fair market prices. 


4. a-i. Letters from me as Executive Secretary ad- 
dressed to the members of the Committee, dated February 
' 99, 1968 bearing the approval of the Committee members. 


5. Certification dated April 10, 1968 effectuating an in- 
: terim revision to the schedule of blind-made products effec- 
tive April 20, 1968 adding ball point pens and refills to 
that schedule. 


6. Excerpt of that portion of the minutes of the Commit- 
tee meeting held May 8, 1968 relating to ball point pens 
and refills. 


7. Letter dated December 26, 1968 from Admiral Bieri, 
Chairman of the Committee to Congressman John J. 
Rooney advising him of the Committee’s review of the 
matter at its special meeting on December 12, 1968. 


I further certify that, pursuant to the request of the 
United States Attorney, I am presently preparing the 
minutes of the Committee meeting on December 17, 1968 
and am endeavoring to have them ready to be delivered to 
the United States Attorney on the morning of January 22, 
1969. 


Leamon F. DonaxvuE 
Executive Secretary Committee 
on Purchases of Blind-Made 
Products 


January 21, 1969 
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ATTACHMENT No. 1 
B. Ball Point Pen Project 


Mr. Goodpasture advised the Committee of negotiations 
with GSA directed toward possible production of ball point 
‘ pens in Workshops for the Blind. This project would 
provide full time employment for about 85 blind persons, 
a large percentage of which could be multi-handicapped. 
' NIB management is enthusiastic about the possibility of 
entering this new field of production, and it is hoped that 
a formal request can be made later this month to add the 
' item to the Schedule of Blind-Made Products. A total of 
' $600,000 financing by the Shops and NIB will be required 
and efforts are currently underway to arrange such 
financing. 


| Excerpt of that portion of the Minutes of the Committee 
meeting held January 9, 1968, relating to ball point 
pens and refills. 


ATTACHMENT No. 2 
January 16, 1968 


Mr. L. F. Donahue 

_ Executive Secretary 

‘ Committee on Purchases of Blind-Made Products 
1511 ‘*K’’ Street, N.W. 

Washington, D. C. 20005 


Dear Mr. Donahue: 


After further discussions between representatives of 
G.S.A. and NIB, we plan to request that the Committee 
on Purchases of Blind-Made Products add Ball Point Pens 
to the Schedule of Blind-Made Products. 


' Meetings have been held with Associated Workshops for 
: the Blind and they have agreed to establish manufacturing 
| facilities to produce the total Government requirement of 
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Ball Point Pens once a fair market price has been estab- 
lished. 

We have made an extensive investigation of the manu- 
facture of Ball Point Pens and conditions that would be 
considered in establishing a fair market price for this item. 
Cost of production of Ball Point Pens, retractable, non- 
retractable and refills have been established. In establish- 
ing these costs, contacts were made with firms that are 
considered to be the most reliable component suppliers in 
the country. These suppliers include Anja Engineering 
Corporation of Monrovia, California and Rotary Pen 
Corporation of Kenilworth, New Jersey. 


In our cost estimate we are including testing costs. 
NIB plans to establish a central testing facility to offer to 
the workshops complete testing service as will be required 
to meet all Government specifications. 


We are planning to supply the Government with Ball 
Point Pens of good quality assembled from components 
supplied by firms who have a performance record of 
producing quality products. It is our wish to give the 
Government the product and service it needs to satisfy 
its requirements at a price fair to the Government and fair 
to the Workshops for the Blind. 


We are enclosing our estimated cost of production. We 
request that these costs be reviewed by the appropriate 
parties, as it is our belief that these costs represent fair 
market prices for Ball Point Pens and Refills for same. 


At the earliest convenience we would like representatives 
of NIB to meet with designated representatives of G.S.A. 
to further discuss this matter. 


Sincerely, 


Natrona InpusTRIES FOR THE BurnD 
Nost B. Price 
Vice President-General Manager 
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Summary of Estimated Cost of Production 
Cost Per 1000 


Non-Retractable 
Retractable Regular Chain 


Material $42.60 36.69 90.15 
Direct Labor 6.19 5.40 5.98 
Supervision Inspection and 

Floor Labor 2.40 2.19 2.19 
Other Shop Costs 2.07 1.43 1.43 
Administrative and General 

Including Contract Admin- 

istration and Contingencies 6.72 5.80 10.48 


Totals $59.98 51.51 110.23 


Cost of refills has been estimated as follows for black ink: 
Cost Per 1000 


Material 

Direct Labor 

Indirect Labor 

General and Administrative 
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Cost of pens is affected by the color of ink used in the cartridge 
and by point size. The costs above are based on black ink and 
medium points. The following table shows the cost per dozen 
pens, giving effect to the color of ink and point size: 


Cost Per Dozen 


Retractable Pens Medium Points Fine Points 


Black ink $0.719 0.726 


Non-Retractable 
Black 618 625 
Blue 612 619 
Green 618 
Red 621 


Non-Retractable With Chain 
Black 1.338 
Blue 1.332 
Refills 


Black 0.334 
Blue 828 
Green 834 
Red 337 


67 
General and Administrative Cost 


These costs are based on a hypothetical shop of medium size 
where the retractable pen production of 18,000,000 per year might 
account for about one half of the employees. Reasonable amounts 
allocated to pen production might then approximate the following. 
This method is used in place of application of an arbitrary per- 
centage of labor for these costs. 


Cost Per Year 
Non-Retractable 


Retractable Regular Chain 


Manager $ 7,000 
Production Manager 000 
Accounting 

Purchasing 

Personnel 

Secretarial & Clerical 

General Service Employees 


Fringe Benefits 

General expense not 
chargeable to production 
departments 


Total 


Cost per 1000 pens for 
distributed General & 
Administrative Costs 

Contingencies 

Contract Administration 


Total G&A $ 6.72 


* Estimated on prorata basis from direct labor. 
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Supervision Inspection and Floor Labor 
Cost Per Day 
Retractable Non-Retractable 


Supervisor $28.00 
Inspectors 5 @ $1.75 per hr. 70.00 
Clerk 1 @ $2.00 16.00 
Supply man 1 @ $1.75 14.00 
Clean up and miscellaneous 1 

@ $1.60 12.80 
Mechanic 1 @ $2.50 


$146.80 
Fringe Benefits 12% . 17.62 


Toran $164.42 
Cost per 1000 pens : $ 2.19 


Other Shop Costs 
Cost Per Year 


Power and light 

Heat 

Maintenance supplies 
Miscellaneous supplies 
Special services 
Testing 


Charge for space (or rents) 
Amortization of special equipment 


Total 
Cost per 1000 pens 
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Cost EstmarTE For GSA Bauu Port PENS 


Material 
Cost Per 1,000 Pens 


Non-Retractable 
Retractable Regular Chain 


Barrel, cap, plunger & ratchets $14.50 $11.50 $11.50 
Plunger cover 1.10 _— _ 
Trim band 1.50 1.50 1.50 
Clip 1.75 — 

Tip 1.50 1.50 
Cartridge with black ink 

Chain and attachments 


Chipboard boxes 
Intermediate boxes 
Cartons 

Foil, printing, ink, tape 


Loss and waste 1% 
Freight in 


Total Material $42.60 $36.69 


Material for the refill shop will include refills, wrappers and 
boxes and cartons estimated to cost a total of $21.50 per 1000 units. 
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Direct Labor 
Cost Per Day 
Non-Retractable 


Retractable Regular With Chain 


Cap clipping: 1 operator 
@ $1.70/hr. $13.60 
Cap assembly: 3 operators; 
2 @ $1.60 25.60 
1 @ $1.70 13.60 
Barrel tipping: 2 operators; 
1 @ $1.70 13.60 
1 @ $1.60 12.80 
Hot stamp printing: 1 operator 
'  @$1.70 13 
Assemble chain to cap: 3 
operators @ $1.60 _— 38.40 
Final assembly : 16 operators 
@ $1.60 204.80 204.80 204.80 
Package and pack: 6 operators 
! 1@ $1.70 13.60 13.60 13.60 
5 @ $1.60 64.00 64.00 64.00 
Relief and rework: 3 operators 
| 1@ $1.70 13.60 13.60 13.60 
2 @ $1.60 25.60 25.60 25.60 


$414.40 $361.60 $400.00 
' Fringe benefits 12% 49.73 43.39 48.00 


Torat Lasor $464.13 $404.99 $448.00 
Direct labor per 1000 pens $ 6.19 $ 5.40 $ 5.98 


_ Direct labor for refills is estimated to require 10 operators at $1.60 
per hour; a total of about $144 per day or $1.91 per 1000 units. 
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Nationa INDUSTRIES FOR THE BLIND 


Nores on Estimates or Cost or SUPPLYING 
Bauy Pornr Pens ror G.S.A. RequiReEMENTS 


Estimates are based on a volume of business as shown 
by information from G.S.A. for the fiscal year ending 
June 30, 1967. 


In round figures these sales approximated : 


Retractable Pens 36,000,000 
Non-retractable Pens: 18,000,000 
Refills : 18,000,000 


| This volume of business conveniently offers allocation 

of the work to four shops each to produce about 18,000,000 
units per year. Such an arrangement is well adapted to 
the capacity of the special equipment required and will 
also give the Government the benefit of several sources 
' which, if necessary, can be used to assure prompt shipment 
’ of orders for unusual quantities. Two shops would nor- 
mally specialize on Retractable Pens and one on Non- 
retractables. 


Equipment required is estimated to cost about $93,000 
' for each of the Retractable shops and $50,000 for Non- 
' yetractables. In order to permit the shops to operate 
economically, the cost of equipment includes automatic 
machinery for cap clipping, cap assembly, barrel tipping 
and hot stamp printing. Final assembly would be done 
largely by hand on lines with four manual and one auto- 
matic position. Cost of equipment for the Refill shop is 
estimated at $12,000. It is proposed to purchase, test and 
pack Refills only and to purchase them from acceptable 
sources. 


Amortization of special equipment required is included 
on a five-year basis which we believe to be the longest life 
which should be used, considering the highly specialized 


type of machinery required and its lack of suitability for 
other purposes. 

In addition to expenditure required at the shops, NIB 
‘would have to equip and install a complete laboratory for 
pen testing at an estimated cost of about $35,000 and pro- 
vide qualified laboratory technicians to operate it. 


SAC :ceb 
1/26/68 


—— 


ATTACHMENT No. 3 


DEFENSE SUPPLY AGENCY 
HEADQUARTERS 
CAMERON STATION 
ALEXANDR|A, VIRGINIA 22314 


In reply refer to DSAH-PC 
14 February, 1968 


Mr. L. F. Donahue 

_ Executive Secretary 

Committee on Purchases of Blind-Made Products 
1511 K Street, N. W. 

Washington, D.C. 20005 


Dear Mr. Donahue: 


Reference is made to your 18 January 1968 communica- 
tion and an enclosed letter dated 16 January 1968 from the 
National Industries for the Blind advising of plans to 
' request that the Committee on Purchases of Blind-Made 
Products add Ball Point Pens and Refills to the Schedule 
of Blind-Made Products. 
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| The NIB letter includes the following projected prices 
for the items to be considered: 


Price Per Dozen 
Retractable Pens Medium Points Fine Points 


Black Ink $0.719 


Non-Retractable Pens 
Black 618 
Blue 612 
Green 618 
Red 621 


Non-Retractable Pens 
with Chains 

Black 

Blue 


Refills 
Black 
Blue 
Green 
Red 


The above prices have been reviewed and determined to 
represent fair market prices. 


Sincerely, 


Epwarp L. CuLBERTSON 

Edward L. Culbertson 
Lt. Colonel, USA 
Acting Chief, Contract Review Office 
Directorate, Procurement & Production 
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ATTACHMENT No. 4a 


COMMITTEE ON PURCHASES OF BLIND-MADE PRODUCTS 
WASHINGTON, D. C. 
February 29, 1968 
Rear Admiral Bernhard H. Bieri, Jr. 
‘Comamnder, Naval Supply Systems Command 
Main Navy Building 
Washington, D. C. 20350 


Dear Admiral Bieri: 


National Industries for the Blind has proposed that 
Baxi Porxt Pens and Rerits be added to the Schedule of 
Blind-Made Products at the following prices: 


Price Per Dozen 


EE 
Retractable Pens Medium Points Fine Points 


Black Ink $0.719 $0.726 


Non-Retractable Pens 
Black 618 625 
Blue 612 619 
Green 618 625 
Red 621 628 


Non-Retractable Pens 

with Chains 
Black 1.338 
Blue 1.339 


Refills 
Black : 341 
Blue 4 339 
Green 4 341 
Red ; 345 


In coordination with the General Services Administra- 
tion, the proposed prices have been reviewed by the 
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Directorate, Procurement and Production, Defense Supply 
Agency, and determined to represent fair-market prices. 


Your approval is requested. 
Sincerely, 


L. F. DonanvE 
L. F. Donahue 
Executive Secretary 
APPROVED: 


B. H. Brezt, Jr. 

B. H. Bieri, Jr. 
Read Admiral, SC, USN 
Commander 


Date: 11 Apr. 1968 
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ATTACHMENT No. 5 


COMMITTEE ON PURCHASES OF BLIND-MADE PRODUCTS 
WASHINGTON, D. C. 


April 10, 1968 
ScHEDULE oF Burnp-Mape Propvucts 
Interim Revision 
Effective Date: April 20, 1968 


Addition— 
| Batu Pornt Pens anD REFILLS 


Price Per Dozen 
Retractable Pens Medium Points Fine Points 
Black Ink $0.719 $0.726 
Non-Retractable Pens 


Black 
Blue 


Green 
Red 


Non-Retractable Pens 
with Chains 

Black 

Blue 


Refills 
Black 
Blue 
Green 
Red 


Certified Correct, 


L. F. Donanve 
L. F. Donahue 
Executive Secretary 


17 
ATTACHMENT No. 6 


AGENDA ITEM No. 1: Proposed Revision of Committee 
Regulations to Authorize NIB to Contract with the 
Government for Ball Point Pens 


Mr. Goodpasture reported that the ball point pen has 
been added to the Schedule of Blind-Made Products. NIB 
will be sole supplier to the Government as of the first of 
February, 1969. For NIB, this will involve the purchase 
of about $250,000 worth of equipment and additional train- 
ing for persons working in this project. 


He mentioned that as talks between GSA and NIB pro- 
gressed, it became apparent that if GSA were to issue 
orders to different Shops, there would be considerable 
complications or extra effort involved that could be avoided 
if the contract were issued directly to NIB, and NIB 
subcontract orders to the various Workshops. GSA and 
NIB came to an agreement on this approach, and the 


request was made to the Committee that the Regulations 
be amended. 


Mr. Sellman stated that when this proposal first came up, 
he was asked if it were feasible from the Committee’s point 
of view. He did not address himself to the desirability 
of the proposal or the legal problems existing between 
NIB and Government agencies. He confined his considera- 
tion to the legal feasibility of the proposal. The statutory 
requirement is that the Federal Government buy products 
that are manufactured by the blind and offered for sale 
to the Government through nonprofit agencies on behalf 
of the blind. The revised regulation includes NIB in the 
definition of nonprofit agencies for the blind. It makes 
other changes in language to accommodate the inclusion 
of NIB and makes no other substantive changes. 


Mr. Abersfeller commented at the request of the Chair- 
man that this change is necessary to allow NIB to act as 


‘the order receiver and distributor—this is the only 
practical way it can be done. 


Mrs. Van Cleve suggested editorial changes in the text. 


General Hedlund asked if this action might establish a 
precedent. Mr. Abersfeller stated that it could, citing as 
an example that the assembly of tool kits might better be 
handled in this manner. However, in numerous instances 
when no useful purpose would be served, neither NIB nor 
GSA would want to do it this way. 


Mr. Sellman indicated that the Committee would still 
have full power under the Act to control individual 
situations. 


Mr. Goodpasture stated that this gives NIB responsibility 
for contracts which is something they never had before. 
They would prefer not to be in that position if at all 
possible. 


The motion was made by Colonel Shaunesey and seconded 
by General Riemondy that the Regulations as proposed be 
adopted. The vote was unanimous. 


Excerpt of Portions of Minutes of Meeting of the Com- 
mittee on Purchases of Blind-Made Products relating 
to Ball Point Pens and Refills, held May 8, 1968. 
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ATTACHMENT No. 7 
December 26, 1968 


Honorable John J. Rooney 
House of Representatives 
Washington, D. C. 20515 


Dear Mr. Rooney: 


Your letter of October 17, 1968, to the Administrator of 
General Services on the matter of ball point pens has quite 
properly been referred to the Committee on Purchases of 
Blind-Made Products for reply since the decision to include 
items on the Schedule of Blind-Made Products, for 
mandatory procurement from the blind by Government 
agencies is entirely within the responsibility and authority 
of the Committee. 


In view of the extensive questions which have been raised 
in the matter of ball point pens, the Committee at a special 


meeting on December 17 throughly reviewed its actions 
with respect to these items. The conclusion reached was 
that ball point pens were properly included in the Schedule 
of blind-made products. 


The plan of NIB in supplying ball point pens to the 
Government includes the manufacture of cartridges as well 
as certain other components of the pens. The plan also 
contemplates the purchases of cartridges and components 
initially, actual manufacture to begin as engineering and 
equipment procurement permit. If this plan is not accom- 
plished within 6 months for cartridges, the committee will 
take action to remove refills from the Schedule of Blind- 
Made Products. 


The information which has been provided you with 
respect to the ability of the blind to operate machines and 
with regard to capabilities and production rates of blind 
workers in general, is not at all in accord with the day-to- 
day experiences of workshops for the blind participating 
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in the Government program. Automated machinery is in 
common use in workshops for the blind. In the case of the 
' ball point pens, the automated production equipment is 
being modified as necessary to permit highly efficient use 
by the blind users. 


With respect to the matter of capability to produce a 
product, both in terms of quality and quantity to meet the 
Government’s needs, this is a determination which must be 
made under the law by the Committee and is not one which 
can be shared with any procuring agency. The Committee 
normally looks to NIB in this matter, as it did in the case 
of the ball point pens. Consequently, there was no occasion 
for GSA to conduct plant surveys. It should be noted, 
however, that every Government agency accepting 
deliveries from blind workshops must, of necessity, and 
does, inspect deliveries in its normal fashion. 


As to the impact of Government procurement of ball 
point pens on the commercial market, the volume of Govern- 
ment business is on the order of 31% percent of the total 
market. It is not considered that allocation of this volume 
to the blind would have any serious impact on the market 
as a whole. In any event, should ball point pens not be on 
the schedule of Blind-Made Products they would be bought 
competitively and Ballerina would have no assurance of 
obtaining future Government contracts. 


The Committee is indeed interested in promoting the 
welfare of every group which requires assistance, and as 
an example, has actively encouraged the employment in 
workshops for the blind of people with multiple handicaps. 
The Committee is also sympathetic to the objectives of 
assisting small business and firms in areas of labor surplus. 
However its principal, and only legal responsibility under 
the Wagner-O’Day Act is to assist the blind. It does have 
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certain authority in this one area and considers that it is 
continuing to exercise this authority appropriately. 


Sincerely yours, 
B. H. Brent, Jz., RADM, SC, USN 


Chairman 
Copy to: 
Administrator of General Services 
Commissioner of Federal Supplies 
Committee Executive Secretary 


[Filed and Served December 30, 1968] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
Motion for Preliminary Injunction 


Come now plaintiffs, Ballerina Pen Company, Inc. and 
Framar Manufacturing Company, Inc., and move the Court 
for a preliminary injunction in the above entitled cause, 
enjoining the defendants Lawson B. Knott, Jr. and General 
Services Administration from supplying from Defense 
Supply Agency supply centers or from General Services 
Administration supply depots any ball point pens or parts 
thereof supplied by defendant National Industries for the 
Blind or any agency for the blind to whom any allocations 
are made by National Industries for the Blind; from 
making any advance, progress or other payments to 
defendant National Industries for the Blind or any agency 
for the blind in connection with the manufacture and sale 
to the Government of ball point pens or parts thereof; 
from permitting the withdrawal of any funds by National 
Industries for the Blind from any special account set up 
by GSA for National Industries for the Blind in connection 
with the sale to the Government of ball point pens or 
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parts thereof; and from issuing any orders for ball point 
pens or parts thereof to agencies for the blind. 


And further by enjoining defendant National Industries 
for the Blind from allocating any parts of any Government 
contract for ball point pens or parts thereof to any agency 
for the blind; or effecting any payments of any nature 
whatsoever of any advance payment or any other funds 
paid by defendants GSA or by any other agency of the 
United States Government for the purchase of ball point 
pens or parts thereof. 


The grounds in support of this motion are as follows: 


1. The defendants Lawson B. Knott, Jr. and GSA have 
given to the defendant National Industries for the Blind 
a letter of commitment for the purchase of 70 per cent 
of the Government’s annual requirements of ball point 
pens and parts thereof for the year beginning February 1, 
1969. 


3. Defendant National Industries for the Blind and/or 
agencies for the blind designated by it propose to purchase 
all parts of ball point pens and refills therefor for manu- 
facturers employing sighted labor; the only work to be 
done on such pens by blind persons being the work of 
assembly; and it being further intended that a substantial 
portion of the contract will be refills which will simply be 
purchased by the defendant National Industries for the 
Blind or agencies for the blind and resold to the Govern- 
ment as a separate supply item. 


3. Plaintiffs are manufacturers of ball point pens and 
refills who in previous years have supplied large quantities 
of such pens and refills to the Government under contracts 
obtained by Invitations for Bids, complying with Section 
302(c) of the Federal Property and Administration 
Services Act of 1949. Plaintiffs are prevented from an 
opportunity to bid for the supply of ball point pens and 
refills thereof to the Government, beginning the year 
February 1, 1969 by reason of the fact that defendant 
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Lawson B. Knott, Jr. and GSA have committed the supply 
of such pens and refills to the defendant National Industries 
for the Blind. 


4. Ball point pens and refills therefor as proposed to be 
supplied by the defendant National Industries for the 
Blind, are neither blind-made products nor commodities 
manufactured by the blind within the meaning of the 
Wagner-O’Day Act, 41 USC 46-48; nor will 75 per cent 
of the direct labor of manufacture, assembly or handling of 
ball point pens and parts therefor be carried out by blind 
persons, so that the plants in which the mere assembly of 
the pens takes place cannot be considered agencies for the 
blind within the regulations. 41 CFR part 51-1.1(b) and 
part 51-1.6(d). 

5. National Industries for the Blind, in obtaining the 
letter of commitment for the manufacture of ball point 
pens for the Government, is competing directly with private 
industry to the direct exclusion thereof and to grave injury 


and ultimate ruin of private industry, such as the plaintiffs 
herein, which is directly contrary to the intention of 
Congress in the passage of the Wagner-O’Day Act. 


6. Plaintiffs will be effectively forced to go out of 
business if they are not given an opportunity to bid on 
the supply of ball point pens for the Government for the 
year beginning February 1, 1969 and will therefore be 
irreparably damaged by denial of the motion. Unless 
restrained, Lawson B. Knott, Jr. and GSA will purchase 
from National Industries for the Blind or from agencies 
for the blind ball point pens and parts therefor for dis- 
tribution through Defense Supply Agency supply centers 
or General Services Administration supply depots, and will 
make payments to defendant National Industries for the 
Blind or agencies for the blind, in violation of law and 
to the irreparable damage of plaintiffs; and defendant 
National Industries for the Blind will purchase equipment 
for the assembly of ball point pens and will purchase parts 
for such pens to supply to agencies for the blind, which 
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are not eligible by law to take part in the manufacture of 
ball point pens or parts thereof. 


Plaintiffs have no adequate remedy at law, since they 
cannot recover damages from the United States for the 
willful violation of its obligation by defendants Lawson 
B. Knott, Jr. and GSA, or from the defendant Committee, 
or from defendant National Industries for the Blind. 


Respectfully submitted, 


Jennincs Batey, JR. 
Suite 1001 
815 Connecticut Avenue, N.W. 
Washington, D. C. 20006 
Attorney for Plaintiffs 


Affidavit 
Frank J. Piotroski, being duly sworn, deposes and says: 
That he is President of Ballerina Pen Company, Inc., 


and Framar Manufacturing Company, Inc., the Plaintiffs 
herein. 


That said Plaintiffs are corporations of the State of 
New York, located and doing business at 85 North Third 
Street, Brooklyn, New York, 11211. 


That he was born in Queens, New York, in 1919; that 
after graduating from Brooklyn Technical School, Brook- 
lyn, New York, he was engaged as Supervisor from 1939- 
1945 with the Manufacturers Machine and Tool Company, 
being engaged in the manufacture of the major components 
of the Norden Bomb Sights and thereafter as Plant 
Manager from 1945-1946 with the Specialty Screw Machine 
Products Co., Inc., Lancaster, Pennsylvania; and that from 
1947 to the present, he has been engaged in the manufac- 
ture, initially of refills and subsequently of complete, ball 
point pens. 


That he has been Partner of Plaintiffs since 1947 and 
subsequent to their incorporation in 1958 has served as 
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President continuously up to the present, during all of 
which time he has supervised the manufacture of ball point 
pens and refills in Plaintiffs’ plant. 


_ That 100% of the volume of Plaintiffs’ business is in the 
manufacture of ball point pens and parts therefor; and 
that for the past fourteen years, the manufacture of ball 
point pens and parts therefor has always constituted at 
least 100% of the business of Plaintiffs. 


' hat ever since the inception of ball point pens and the 
marketing thereof, Affiant has researched and developed 
improvements thereon and, as early as 1947, has been en- 
gaged in the production of refills for various other pen com- 
‘panies as a subcontractor, commencing with the manufac- 
ture of complete ball point pens in 1950. 


The Plaintiffs presently employ in their plant approx- 
‘imately 200 employees, of which 88% are hardcore un- 
employables living in a distressed area of the City of 
New York in the vicinity of Plaintiffs’ plant, ie. the 


Bedford-Stuyvesant, Brooklyn, South Bronx and Harlem 
areas of New York. 


_ That Plaintiff, Ballerina Pen Company, Inc., has a 
' Certificate of Eligibility from the Department of Labor 
. granted to manufacturers hiring the hardeore unemployed, 
‘such Certificate entitling holder to preferential status in 
receiving Government contracts. 


That he has seen a proposal dated February 29, 1968 
for addition to the Schedule of Blind-Made Products of ball 
point pens and refills; but that he did not see the actual 
proposal of February 29, 1968 until the latter part of 
_ September 1968. 


That in the Schedule, the term ‘refills’? refers to the 
combination of a piece of tubing containing ink, with a 
pall point mounted at one end, and in the case of retractable 
pens, a spring thereon. The term ‘‘refill’’ is normally 
applied to ink container-pen combinations even when they 
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are embodied in the original pens, where they are assembled 
within molded plastic barrels and caps. 
That the FOB Plant price at which the National Indus- 
tries for the Blind has proposed to supply pens and refills 
' is approximately 6 cents each for retractable pens, 5 cents 
each for non-retractable pens, and 2.8 cents each for refills. 


That the cost of the refills is approximately one-half of 
the cost of the complete price of the pens. 


That he has further seen—not until the latter part of 
June 1968—a copy of the statement of the Government 
requirements for the year beginning February 1, 1969, and 
a letter of commitment, dated April 16, 1968, committing 
the Government to purchase at least 707% of its require- 
ments from agencies for the blind. 


That the total amount of retractable pens is 3 million 
dozen; the number of non-retractable pens is 1,560,000; 
and the number of refills, as a separate supply item, is 
1,085,000 dozen. 


That the total price, based on the price determined for 
the National Industries for the Blind, of 70% of the fore- 
going requirements, would be approximately $2,450,000. 


That in a letter dated September 23, 1968 addressed to 
the Honorable John J. Rooney by R. G. Goodpasture, 
Vice President of the National Industries for the Blind, it 
was stated that the contract would employ 80 blind citizens, 
who would be paid approximately $285,000 and 14 blind 
people on indirect labor operations, at a total of approx- 
imately $47,000; making a total payroll to the blind of 
$332,000. That this amount is 1314% of the total amount 
of 70% of the Government requirements guaranteed to 
the blind by the letter of commitment. 


That in my opinion, based on my experience in the 
purchase of machines for the manufacture of ball point 
pens and in the supervision of their manufacture over a 
period of many years, I am confident that ball point pens 
could not be manufactured by any labor force in which 
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75% of the working hours was carried out by blind persons. 
Even with the use of automatic machinery, a sighted 
operator is needed because the machines must be adjusted 
and calibrated constantly to maintain proper operating 
conditions, and this could not be done by any blind person. 


That 88%-90% of Plaintiffs’ business is in the sale of 
ball point pens to the United States Government, and that 
Plaintiffs will be forced to go out of business and dis- 
charge most of their employees if they cannot obtain a 
further Government contract. That in this event, he 
believes that a vast majority of his employees would have 
extreme difficulty in obtaining work in any other plant, 
and would be forced to go on the relief rolls. 


That Plaintiffs manufacture all refills used in their 
production of ball point pens. That they purchase from 
molders of plastic material barrels and caps, as well as 
other parts from metal fabricators. 


Frank J. PloTroski 
Frank J. Piotroski 


Subseribed and sworn before me this 
26th day of December, 1968. 


Washington, D. C. 
Kennetu O. THoMPson 
Notary Public 
My Commission Expires June 30, 1971. 


Affidavit 


Ernst-Theodore Arndt, being sworn, deposes and says: 


That he has for many years represented in Washington, 
D. C. the Plaintiffs, Ballerina Pen Company, Inc. and 
Framar Manufacturing Company, Inc. 


That he has had a number of conferences with repre- 
sentatives of the National Industries for the Blind and 
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"the Committee on Purchases of Blind-Made Products, i.e. 
the Chairman of said Committee, Rear Admiral Bernhard 
H. Bieri, Jr., the Committee’s Counsel, Mr. William 
Sellman, and the Committee’s Private Citizen Member, 
Mr. Jansen Noyes, Jr., in an attempt to persuade them 
that the manufacture of ball point pens was not suitable 
subject matter for the blind and that such manufacture 
did not come within the provisions of the Act for blind- 
made products, known as the Wagner-O’Day Act of June 25, 
1938 (52 Stat. 1196; 41 USC 46-48), or implementing 
Regulations. 


That he has been unsuccessful in his attempts in this 
respect. 


That he was told by Messrs. Robert Goodpasture, Wayne 
Taylor and Herbert Magnusson of the National Industries 
for the Blind that there was no intention, on the part of 
the National Industries for the Blind or agencies for the 


blind to which are allocated portions of any contract with 
the Government, to manufacture refills or any other parts, 
but that the proposal is that the pens will merely be 
assembled and that refills as a separate supply item are 
merely purchased and resold to the Government. 


Ernst-THEoOpoRE ARNDT 
Ernst-Theodore Arndt 


Subscribed and sworn before me this 
26th day of December, 1968. 


Washington, D. C. 


Kennetu O. THOMPSON 
Notary Public 
Kenneth O. Thompson 
My Commission Expires June 30, 1971. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3148-68 
Corrections to Plaintiffs’ Interrogatories Nos. 4, 7 and 15 
Please note the following corrections to Plaintiffs’ 
Interrogatories Nos. 4, 7 and 15. 


In line 1 of Interrogatory No. 4, ‘‘No. 2’? should read 
“No. 37’. 


In line 1 of Interrogatory No. 7, ‘‘No. 5’? should read 
‘*No. 6’, 


In line 1 of Interrogatory No. 15, ‘‘No. 5’ should read 
“No. 6’, 
Respectfully submitted, 
JENNINGS BalLey, JR. 
Jennings Bailey, Jr. Suite 1001 
815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 
Attorney for Plaintiffs 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
Answer of Defendant National Industries for the Blind 


Defendant, National Industries for the Blind for its 
answer to the complaint herein: 


1. Admits the allegations of the paragraphs of the Com- 
plaint numbered Or ihe 663725 Sion wees ais 66677, dy (od, 66999, 


2. Denies that it has any knowledge or information suff- 
cient to form a belief as to the allegations of the para- 
graphs of the Complaint numbered ‘‘1’’ and ‘‘5’’. 


90 


3. Denies each and every other allegation of the Com- 
plaint. 

Wherefore Defendant National Industries for the Blind 
prays: 

(1) For an order denying plaintiffs’ motion for a tempo- 
rary injunction; and 

(2) For an order dismissing the Complaint for failure 
to state a claim upon which relief may be granted. 

Respectfully submitted, 


Duncan H. CaMERON 
Duncan H. Cameron 
Attorney for National Industries 
for the Blind 


Of Counsel: 


Rozert M. PEERS 

Robert M. Peers 
Appleton, Rice & Perrin 
1819 H Street, N. W. 
Washington, D. ©. 20006 


Dated: Jan. 10, 1969 


—_—_ 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


Motion of Defendant National Industries for the Blind To 
Dismiss the Complaint 


Comes now the defendant National Industries For the 
Blind by and through counsel and respectfully moves the 
Court to dismiss the complaint for the reasons that plain- 
tiffs lack standing to maintain this action; the matter com- 
plained of is judicially nonreviewable, and the action is an 
unconsented suit against the United States. 
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In support of this motion the defendant National Indus- 
tries For the Blind files herewith its memorandum of points 
and authorities and adopts as part of its memorandum 
the memorandum filed by the government defendants in 
support of their motion to dismiss. 


Duncan H. Cameron 
Duncan H. Cameron 
Attorney for National Industries 
for the Blind 


Of Counsel: 


Rosert M, PEERS 
Robert M. Peers 
Appleton, Rice & Perrin 
1819 H Street, N. W. 
Washington, D. C. 20006 
Dated: Washington, D. C. 
January 10, 1969 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
Affidavit 


Grate or New York ? 
County or New York 
Rozerr C. Gooppasture, being duly sworn, deposes and 
says: 
1. I am the Executive Vice President of defendant Na- 
tional Industries for the Blind (‘‘NIB’’), a non-profit in- 
stitution. 


SS. 


I hold a Bachelor’s and a Master’s Degree in Engineer- 
ing from Yale University and am licensed to practice pro- 
fessional engineering by the State of New York. From 
1948 to 1960 I was on the staff of various consulting engi- 
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neering firms. For the past eight years I have been with 
NIB and have worked closely with blind production prob- 
lems. 


2. At the time of the passage of the Wagner-O’Day 
Act in 1938 [52 Stat. 1196, 41 USC 46-48] and ever since, 
the ‘‘manufacture’’ of brooms and mops has always been 
essentially an assembly operation which was and is con- 
siderably less sophisticated than the manufacturing op- 
erations which will be performed by blind workers in con- 
nection with the production of ball point pens. The manu- 
facturing operation consisted, in the case of brooms, of 
purchasing the components (finished broom handles as well 
as broomeorn and wire) from sighted private industry 
and assembling the broom by tying the corn to the handle 
with the wire. In the case of mops, the manufacturing 
operation consisted again of buying the components 
(finished mop handles, metal clamps and yarn) from 
sighted industry and assembling the mop by attaching the 
clamp to the handle and sewing toegther the yarn for in- 
sertion into the clamp. 


3. While plaintiffs’ counsel alleges [on page four of his 
Memorandum in Support of Plaintiffs’ Motion for a Pre- 
liminary Injunction herein] that ‘‘14 per cent of the sales 
price of the ‘‘ball point pens is to be paid to non-profit 
blind workers, only 7-8% of the sales price is paid to blind 
labor in the case of mops. 


4. The operations performed by non-profit blind labor 
in most of the other products currently listed in the Com- 
mittee’s Schedule (copy of which is annexed hereto as 
Exhibit A) similarly consist essentially of the purchase of 
finished components from sighted industry and the assem- 
bly thereof into a finished article. 


5. The manufacturing operations to be performed by 
blind workers in the case of ball point pens to be manu- 
factured by NIB and its non-profit affiliated workshops 
under the Contract with General Services Administration 
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(“‘GSA’’) will be considerably more sophisticated than 
those required to produce most of the articles currently 
listed in the Committee’s Schedule [Exhibit A]. These 
manufacturing operations will commence with the purchase 
from sighted industry of the following components: 


Non-Retract- 
Non-Re- able With 
Retractable tractable Chain 


Cartridge: 
Tube 
Writing Tip 
Ball 
Spring 
Ink 
Barrel-Lower Part: 
Plastic portion 
Tip-metal 
Ink (barrel printing) 


HRHK KH 


KKH 


Barrel-Upper Part: 
Plastic portion 
Clip-metal 


KH 


Retractor: 
Ratchet 
Pawl 
Plunger 
Plunger cap 
Trim band 
Chain: 
Bead chain 
Eyelet fastener 
Internal retainer 


HHHHH 


Total pieces: . 10 


6. The cartridges (referred to by plaintiffs as ‘‘refills’’) 
can be purchased complete, already filled with ink, and 
will be so purchased to fill the initial orders for the Gov- 
ernment. However, I have spoken to Messrs, Taylor and 
Magnusson and they and I deny having at any time told 
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plaintiffs or Mr. Arndt, as alleged in his affidavit, that 
NIB had no intention to manufacture refills. [See affi- 
davits of William A. Taylor (erroneously referred to as 
“‘Wayne Taylor’ in Mr. Arndt’s affidavit) and Herbert E. 
Magnusson, attached hereto.] 


7. Initially NIB proposed only to purchase refills but 
‘had initiated studies of this phase of production prior to 
the time ball point pens were listed on the Schedule [see 
Affidavit of William A. Taylor attached hereto]. In fact, 
‘NIB has already made definite arrangements to have re- 
' {11s manufactured by its affiliated non-profit State operated 
workshop in Phoenix, Arizona {Id.] 


_ 8. The planned manufacturing operations for produc- 
' tion by affiliated non-profit workshops for the blind of the 
retractable pen, aside from the refills, consist of: 


1. Attaching the clip to the cap. 


2. Assembling the retractor and metal plunger to the 
the cap in the barrel top. 


. Spinning the metal nose cone into the barrel and ex- 
panding it so as to secure it to the plastic without 
damage.* 


. Printing ‘‘U.S. Government” on the barrel. 


_ Final assembly of lower barrel cartridge, trim band 
and upper barrel. 


9. The manufacturing operations to be performed by 
blind labor in the case of non-retractable pens are the 
same as above except for steps 1 and 2. 


10. The manufacturing operations of affiliated non-profit 
' workshops for the blind which will manufacture the re- 


* This is a very critical operation, since if the pressure exerted is too little 


‘the nose cone will not hold and if it is too much the plastic barrel will crack. 
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fills, as shown by the affidavit of William A. Taylor at- 
tached hereto, would consist of: 
. Making the spring. 
. Filling the tube with ink. 
. Closing the tube by insertion of ball point assembly. 
. Crimping the tube. 
. Centrifuging the tube. 
. Washing the tube. 
- Inspection and testing. 
. Packaging and packing for shipment. 
11. Even in connection with the refills which will be 


purchased to fill initial orders the affiliated non-profit 
blind workshops must: 


. Remove the refills from the shipping containers and 
cartons in which they arrive. 


. Inspect and test. 


3. Individually wrap and heat-seal each refill in cello- 
phane in strips. 


. Cut apart each refill from the strip. 
5. Pack the refills in boxes of one dozen each. 


. Pack the boxes into shipping cartons. 


12. In order for a product to be ‘‘blind-made,’’ the Act 
and regulations do not require, as plaintiffs contend, that 
75% of the direct labor with respect to each product be 
blind in all integrated operations from basic raw materials 

i to finished product, but merely that they be ‘‘manufac- 
| tured’? by a non-profit agency for the blind, i.e., in a non- 
profit workshop in which 75% of the direct labor is blind. 
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13. In the case of the blind-made ball point pens to be 
manufactured under NIB’s Contract with GSA, the fore- 
going less stringent test will be met and also actually 757% 
of the direct labor on this particular product will be blind. 
_ The equipment to be used has been specially adapted to 
"be operated by blind workers and is not the same as used 
in plaintiffs’ for-profit production experience. 


14. With respect to plaintiffs’ claim that they will suffer 
irreparable injury if the performance of this contract is 
' not enjoined, I have information which leads me to be- 
Tieve that no such injury will result. The source of my 
information and the grounds for my belief are as follows: 
The investigation conducted by NIB in connection with 
this project showed that the U. S. market for ball point 
pens in 1966 (according to statistics compiled by the Writ- 
ing Instrument Manufacturers Association Incorporated, 
1627 K Street, N. W., Washington, D. C.), was 1,217,- 
209,672 units shipped for a dollar value of $126,382,915. 
Thus the volume of business represented by GSA pur- 
chases amounts to only 3 or 4 percent of the market. This 
shows the extensive market other than Government busi- 
ness available to those who operate for private profit, such 
as the plaintiffs. 


15. Moreover, it must be remembered that plaintiffs 
were, and are, merely contract bidders. In the case of 
ball point pens, plaintiffs’ alleged preference in securing 
Government contracts would only apply if plaintiffs were 
one of two or more equally low bidders and is thus unlikely 
to serve any useful purpose. [See Affidavit of Lawson B. 
Knott, Jr. attached to GSA’s papers in opposition to plain- 
tiffs’ motion] Therefore, there is no assurance that plain- 
tiffs would win the bids even if GSA left ball point pens 
open to such bidding. In the face of this, plaintiffs should 
have arranged their affairs to contemplate the possibility 
of losing the bid at least for one year. Plaintiffs have ap- 
parently depended to some extent on Government con- 
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tracts for the past 12-15 years [page 2 of Exhibit F to 
Plaintiffs’ Request for Admission of Genuineness of Docu- 
ments]. Yet, according to the study made by NIB, GSA 
records indicate that plaintiff Ballerina Pen Company did 
not win the bid or even bid for the Government business 
for the fiscal year 8/1/64 through 7/31/65 [Exhibit B 
annexed]. Apparently, plaintiffs’ profit operation sur- 
vived this one-year loss of Government business and thus 
should suffer no irreparable damage. 


16. On the other hand, through plaintiffs’ delay in bring- 
ing this action, NIB and its non-profit affiliated blind work- 
shops will suffer irreparable damage if this Court grants 
plaintiffs injunctive relief. [See Exhibits E and G.] 


17. Plaintiffs should have known of the taking of the 
administrative action of which they complain since April 
20, 1968, the effective date of the action. Although we 
understand that plaintiffs are not members of the Writing 
Instrument Manufacturers Association, their suppliers of 
components are, and in Bulletin No. 843, dated February 
16, 1968 and sent out to all industry members, it was an- 
nounced by NIB and GSA that plans and studies were 
under way for NIB to enter the field through the ‘“Com- 
mittee on Purchases of Blind-Made Products’’ [see Ex- 
hibit C]. 


18. The prior practice was for the Government to send 
out invitations for bids in March for a year’s supply from 
August 1 to July 31 of the following year. In 1968, the 
invitation was only for a 6-month supply from August 1, 
1968 to February 1, 1969, because of the time required for 
NIB to get into production. Plaintiffs were the successful 
bidders on this contract and must have been told of the 
action that had been taken. [See Exhibit D.] 


19. In any event, plaintiffs admit they knew as early as 
late June that the action had been taken [page 3 of Affi- 
davit of Frank J. Piotroski, dated December 26, 1968, sub- 
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mitted in support of Plaintiffs’ Motion for Preliminary 
Injunction]. 


20. The Affidavit of L. F. Donahue attached to defendant 
Committee on Purchases of Blind-Made Products’ Memo- 
randum in opposition to Plaintiffs’ Motion for a Prelimi- 
nary Injunction shows that in fact plaintiffs knew as early 
as June 5, 1968 that the administrative action of which 
they complain had been taken. 


21. On June 5, 1968, NIB had not yet made any substan- 
tial commitments to purchase equipment and components 
on behalf of the shops to perform its GSA Contract and 
could have been enjoined from doing so without substan- 
tial injury to NIB or its affiliated non-profit blind work- 
shops. NIB did not ineur substantial commitments for 
components and equipment until September of 1968. 


29. At the time of the commencement of this action, 
NIB and its affiliated non-profit blind workshops were, and 
are now, committed by contract to purchase $1,248,294.10 
of machinery, equipment and supplies. [See Exhibit E.] 


93. If the Plaintiffs’ Motion for a Preliminary Injunc- 
tion is granted, irreparable injury will result to this de- 
fendant in that NIB, itself a non-profit organization, will 
be in default under binding contracts between the Gov- 
ernment and NIB [see Exhibit F] and among NIB and its 
non-profit blind workshops and between NIB and its sup- 
pliers; multiple litigation will result; and NIB and the 
non-profit blind workshops involved may well go bankrupt. 


24. This latter possibility is far from theoretical. 
Neither NIB nor its affiliated non-profit blind workshops 
have any appreciable amount of working capital. Com- 
bined Government sales of NIB and the shops were 
$9,786,448 in the five months prior to November 30, 1967. 
In the similar period for 1968 they had declined by $2,- 
000,000 to $7,656,016 and we have been experiencing severe 
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operating losses which this contract would go far toward 
ameliorating. 


95. An estimate of the loss which would be suffered by 
NIB and its affiliated non-profit blind workships if an in- 
junction is granted is annexed hereto as Exhibit G. 

26. The non-profit blind workshops involved in the ball 
point pen project employ blind and multi-handicapped 
workers. About 30% of these are negroes in distressed 
areas who may well be thrown out of work if the Court 
enjoins the performance of NIB’s contract with GSA for 
the production of ball point pens. 


Rosertr C. GoopPasTURE 


Subscribed and sworn to before me 
this 8th day of January, 1969. 
New York, N. Y . 


Emit Durvy 
Notary Public 


Emil Dupuy 
Notary Public, State of New York 
No. 41-1050575 Queens County 
Cert. Filed in New York County 
Term Expires March 30, 1969 
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Exhibit B 
Suppliers of GSA Ball Pens 


Following is a list of successful bidders on G.S.A. re- 
quirements for the past three yearly contract periods and 
for this year. The total number of bidders and previous 
suppliers who rebid in following years are shown where 
available. Ballerina Pen Co. is the only one which has 
held a contract for more than one period. Attention is 
also called to the fact that the number of bidders has de- 
ereased year by year. This may substantiate some com- 
ments we have heard that some manufacturers are becom- 
ing discouraged because of low prices at which the busi- 
ness is obtained, the rather strict specifications and the 
inability to retain the business. 

Period Awarded To No. of Bidders 


8/1/64 through 7/31/65 Tuckersharp Pen Co, Not Available 
Richmond, Va. 


Mallard Pen & Pencil Co. 
Georgetown, Kentucky 


Fisher Pen Co. (chain pens only) 
Forest Park, Illinois 


8/1/65 through 7/31/66 Ballerina Pen Co. 
Brooklyn, N.Y. 


Delva Pen & Pencil Co. 
Yonkers, N.Y. 


Note: Tuckersharp, Mallard and Fisher all bid 


8/1/66 through 7/31/67 Ballerina Pen Co. 
Brooklyn, N.Y. 


Note: Tuckersharp, Delva and Fisher bid 


8/1/67 through 7/31/68 Ballerina Pen Co. 
Brooklyn, N.Y. 


Note: Delva and Fisher bid 
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Recent BIppers oN BALL Point PENS AND REFILLS 


BDvers 8/1/67 8/1/66 8/1/65 
4997—Submitted Bid thru thru thru 
972?—Contract Awarded 7/31/68 7/31/67 _7/31/66 


1. Lindy Sales Co.—N. Hollywood, Cal. x 


Sees ee eee SS —— ee 


2. Ferber Corp.—Englewood, N. J. x x 
3. Henry Ginnel & Co.—Boston, Mass. 

4. Chas, G. Stott & Co.—Wash., D.C. (Seripto) 

5. Mallard Pen & Pencil Co.—Georgetown, Ky. 

6. Tuckersharp Pen Co.—Richmond, Va. 

7, Ballerina, Pen Co.—Brooklyn, N. Y. 


tered tts ha, cae 


8. Delva & Pencil Co.—Yonkers, N. Y. 


9. Fisher Pen Co.—Forest Park, Il. 
10. Effanjay Pens, Inc.—New York, N. Y. 
SE 


11. *Broadway Pen Corp.—L. I. City, N. Y. 
12. Customriter Mfg. Co.—Omaha, Neb. 


—————— 


13. Duro Pen Co.—Brooklyn, N. Y. 
14. Elie Ades—Miami Beach, Florida 
15. M. S. Ginn & Co.—Washington, D. C. 
16. Pal Precision Products—Jersey City, N. J. 
17. Scripto, Inc.—Atlanta, Georgia 
* Broadway Pen Co. bid only on refills. 
Nore: Contracts for 8/1/64 through 7/31/65 Awarded to: 
1. Tuckersharp Pen Co. 
2. Mallard Pen & Pencil 
3, Fisher (chain pens only) 


JWH:mas 
Nov. 16, 1967 
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Exhibit C 
BULLETIN No. 843 February 16, 1968 


Ixpustrizs ror Burxp Reapres OrcanizaTion To Make Batu 
Pens ror GSA 1938 Acr or Concress AUTHORIZED 
Burxp-MapE Propuctrs 


We have been informed by officials of the National In- 
dustries for the Blind that they are studying the produc- 
tion of ballpoints with a view to establishing a system of 
component assembly and supplying this product to the 
General Service Administration. Various plants in the in- 
dustry have been visited to permit officials of the National 
Industries for the Blind to study techniques of production 
and assembly with a view to acquainting themselves with 
the various steps and processes involved. 


We have talked here with a high GSA official who in- 
forms us that, while there is nothing official to be said at 
this time, a ‘‘Committee on Purchases of Blind-Made 
Products’? was set up in the Government by a Congres- 
sional Act of June 25, 1938. The National Industries for 
the Blind supplies quite a number of products to the Fed- 
eral Government now, including doormats, mops, brooms, 
bulletin boards, brushes, the entire assembly for safety 
belts used in government automobiles, ete For a number 
of years, this organization has operated, a plastic molding 
plant in which they make plastic molded parts for the 
electronic industries. GSA tells us that their experience 
with the Blind Industries has been very satisfactory to 
date and that they find the organization to be very meticu- 
lous in meeting specification requirements. GSA does not 
recall having had a quality complaint on any products pro- 
duced by this organization, we are told. 


Officials of the National Industries for the Blind tell us 
that they do not plan on manufacturing any components 
themselves but that they are interested in assembly ma- 
chinery and are presently looking at certain of our mem- 
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i bers for these products. It is not yet known when or to 
what extent they will be able to supply ballpoints to GSA. 
‘Theirs will not be a bid, but they will be required to sub- 
mit an estimate of cost, which will be allowed to vary only 
slightly from the general range of low bids submitted in 
the past. Like any other supplier, they will be expected 
to supply the ballpoints at the price quoted and will be 
“subject to the same losses as bidders whose pen quality 
' may upon occasion fail to pass the customary tests. 


Membership Applicant— 


Marxem Macnine Company, Keene, N. H. 03431, manu- 

facturers of hot stamping foils, ink printing machinery and 

' supplies, has applied for associate membership. The 
application is now being processed. 


Manufacturers Urged to Look into 
Air Freight Shipping Pool 


Manufacturer members in the New York area may be 
interested in a new shipping pool that plans to begin op- 
' erations in the first week of April, according to an item in 
the National Office Products Association’s latest Manu- 
facturer’s Memorandum. Companies that ship by air from 
New York will be able to join the Shippers Conference of 
' Greater New York and reduce costs on air freight. The 
Conference will be open to all types of shippers and will 
not be restricted to a particular industry as are most pres- 
ently operating air shipping pools Eventually, the group 
will also operate out of Chicago. 
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Exhibit D 


AMENDMENT OF SOLICITATION/ 
MODIFICATION OF CONTRACT 


. Amendment Modification No. 1, 


et 


2. Effective Date 3-26-68 


5, General Services Administration, FSS 
Procurement Operations Division, 15th Fi. 
30 Church St., New York, New York 10007 


g, Amendment of 


Solicitation No. FPNSO-E5-0268-A 
Dated 3-22-68 (See block 9) ¥ 


The above numbered solicitation is amended as set 
forth in block 12. The hour and date specified for re- 
ceipt of Offers O is extended, is not extended. 


Offerors must acknowledge receipt of this amendment 
prior to the hour and date specified in the solicitation, 
or as amended, by one of the following methods: (a) by 
signing and returning 2 copies of this amendment; (b) 
By acknowledging receipt of this amendment on each 
copy of the offer submitted; or (c) By separate letter 
or telegram which includes a reference to the solicitation 
and amendment numbers. Farure or Your AcKNOwL- 
EDGMENT TO BE RECEIVED Prior To THE Hour AND Date 
Sprecrriep May Resutt IN Resection oF YOUR OFFER. 
Tf, by virtue of this amendment you desire to change an 
offer already submitted, such change may be made by 
telegram or letter, provided such telegram or letter 
makes reference to the solicitation and this amendment, 
and is received prior to the opening hour and date 


specified. 
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YOUR INVITATION TO BID 


Display Copy 
Do Not Use for Bidding Purposes 


Nortce to Prospective Bippers 


FSC 7510 and 7520 Commonpiry Ball Point Pens & Refills 
(Ink Cartridge) Invitation No. FPNSO-E5-0268-A TrE- 
PHONE J. J. O’Shea 264-2670 (Anza Cope 212) Procunre- 
/ MENT OpERaTions Division, Office Supplies & Paper Prod- 
ucts Branch, 30 Church Street, New York, New York 10007 


Contractor Inspection Responsisitiry—Note: Contractor 
Inspection Responsibility required to be maintained under 

' Article 5(a) General Provisions (Standard Form, 32, June 
1964 edition), and Article 5(b) of Supplemental Provisions 
(GSA Form 1424, Sept. 1964 edition). Bm Sampres Are 
Requtrep SEE Paces 15 thru 17 


Natton’s War ON PovERTY 


‘In support of the Nation’s war on poverty your Firm 
may be interested in the availability of qualified employees 
‘through the Job Corps Placement Program and The 
| Neighborhood Youth Corps. By actively participating in 
these programs it will be helping the war on poverty. If 
' you are interested and desire details, please write to the 
| Placement Division, Job Corps, Office of Economic Oppor- 
tunity, Washington, D. C. 20506 or the Neighborhood 
Youth Corps, U. S. Department of Labor, Washington, 
' D.C. Tus 1s Nor A Contract REQUIREMENT. 


Sranpsy Srock 


i In order to assure a more adequate and readily available 
supply of stock to meet the needs of customer agencies on 
a timely basis, this Solicitation provides for ‘‘Standby 
| Stock?’ that resulting contractor must produce and main- 
tain. (See Article 7, pages 8 thru 10). This standby 
‘ stock will serve as a reservoir of pre-inspected stock which 


106 


the Government guarantees to purchase and from which 
the contractor can make prompt shipment upon receipt of 
purchase orders. The ‘‘Term Contract Period’’ provides 
for a seventy-five (75) day ‘‘get ready”’ period to permit 
the contractor to produce standby stock in advance of the 
ordering period. 


Buwper’s Monraty Quantity Liutrations (See Article 8, 
Page 11) 


Bidders are urged to carefully review the Bidder’s Month- 
ly Quantity Limitation as detailed on Page 11 of this 
Solicitation. Particular attention is directed to the fol- 
lowing. Individual bid items will not be subdivided for 
award purposes. Since the number of bid items on which 
any bidder may be eligible for award cannot be determined 
in advance of bid opening, bidders are urged, in setting 
their monthly supply potentials, to group as many stock 
items as possible. 


Specirication: Interim Federal Specification GG-B-0060¢ 
dated 1-28-65 and Amendment No. 1 dated 11-14-67: 


Bwvers ATTENTION Is DirEcTED TO THE MODIFICATION AND 
AppuicaBLE Drawixc ro Intermm FrpERAL SPECIFICATION 
GG-B-0060¢c axnp AMENDMENT No. 1 (Sre Paces 20, 21 & 22). 


. Solicitation No. 
FPNSO-E5-0268-A 
Advertised (IFB) 0 Negotiated (RFP) 


. Date issued 3-22-68 


. General Services Administration, FSS 
Procurement Operations Division—15th Floor 
Office Supplies and Paper Products Branch 
30 Church Street, New York, N. Y. 10007 
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. Address offer to (if other than block 7) 
General Services Administration 
Business Service Center—19th Floor 
30 Church Street 
New York, N. Y. 10007 

. Sealed offers in original and one copies for furnishing 
the supplies or services described in the Schedule will 
be received at the place specified in block 8, OR IF 
HAND-CARRIED, IN THE DEPOSITARY LOCATED 
IN (see Block 8), until 10:00 AM, EST 4-12-68 


2. The General Provisions, SF 32 June 64 edition, which 
is attached or incorporated herein by reference. 
For Informaton Call (Name and Telephone No.) (No col- 
lect calls.) J. J. O’Shea (AC 212) 264-2670 
11. 12. 13. 
Supplies/Services Quantity Unit 


Requirements Contract 


FSC Class 7520—Ball Point Pens XXX Xx XXX xxx 
XxX 


FSC Class 7510—Refills, Ink Cartridge XXX XX Xxx 


Term Contract for the Period May 16, 1968 or Date of Award 

(whichever is later) through January 31, 1969 covering stock replenishment 
requirements during the period August 1, 1968 through January 31, 1969. 
Notice of small business set aside applies to Items 21 thru 110. Prices to be 
inserted on pages 23 thru 41 for items indicated thereon, 


93, Accounting and Appropriation Data 
To be Shown on Orders 
Issued under This Contract 
_ Submit Invoices (4 copies unless otherwise specified) 
to address shown in Block 27 
. Negotiated Pursuant to: 
O 10 U.S.C. 2304(a) 
41 U.S.C. 252(c)(1) Items 21 thrus 110 
. Payment will be Made by 
To Be Shown on Orders 
Issued under This Contract 
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Exhibit E 


SCHEDULE OF PURCHASE ORDERS ISSUED ON SUPPLIERS 
FoR BALL Point PEN ProJectT 


Date ITEM AMOUNT 


Equipment for Industries of the Blind, Greensboro, 
North Carolina: 


9- 9-68 Nose Tipping Machines (2) $18,298.90 
9- 9-68 Side Clipping Machines (2) 20,349.00 
9-20-68 Hot Stamp Printer, Automatic (1) 6,750.00 
Hot Stamp Printer, Semi-Automatic (1) 2,750.00 
Assembly Machines (4) 35,600.00 
Pen Testing and Counting Machines (2) 9,200.00 
Carton Set-Up Machine with Conveyor (1) 7,310.00 
Extra for Additional Sensing Station 
on Assembly Machines 440.00 
Special Take-Away Conveyor for Pen 
Testing and Counting Machines (2) 3,640.00 
Auxiliary Equipment, Electrical and Plumbing 
Installation, ete. (estimated) 10,000.00 


Equipment for Kansas City Association for the 
Blind, Kansas City, Missouri: 


7-18-68 Nose Tipping Machines (2) 18,298.90 
8-16-68 Hot Stamp Printer, Automatic (1) 6,750.00 
8-16-68 Hot Stamp Printer, Semi-Automatic (1) 2,750.00 
8- 5-68 Assembly Machines for Non-Retractable 
Pens (4) 14,760.00 
Carton Set-Up Machine with Conveyor (1) 7,310.00 
Auxiliary Equipment, Electrical and Plumbing 
Installation, ete. (estimated) 10,000.00 


Equipment for Industries for the Blind, 
Milwaukee, Wisconsin : 


7-17-68 Nose Tipping Machines (2) 18,298.90 
7-17-68 Side Clipping Machines (2) 19,200.00 
8- 8-68 Hot Stamp Printer, Automatic (1) 6,750.00 
8- 8-68 Hot Stamp Printer, Semi-Automatic (1) 2,750.00 
8- 8-68 Assembly Machines (4—2 with special 

modifications for Retractable or 

Non-Retractable Pens) 36,550.00 
8-26-68 Pen Testing and Counting Machines (2) 9,200.00 
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Date ITEM AMOUNT 


9- 4-68 Carton Set-Up Machine with Conveyor (1) 7,310.00 
Extra for Additional Sensing Station 
on Assembly Machines 440.00 
Special Take-Away Conveyor for Pen 
Testing and Counting Machines (2) 3,640.00 
Auxiliary Equipment, Electrical and Plumbing 
Installation, ete. (estimated) 10,000.00 


Equipment for Arizona Industries for the Blind, 
Phoenix, Arizona: 


9-12-68 Automatic Refill Packaging Machines (2) 13,150.00 
9-12-68 Carton Set-Up Machine with Conveyor (1) 7,310.00 
Auxiliary Equipment, Electrical and Plumbing 

Installation, ete. (estimated) 5,000.00 


Equipment for NIB Product Testing Laboratory, 
St. Louis, Missouri: 


Various Equipment and Building Modification 
(estimated) 40,000.00 


9-10-68 Nose tips, trim bands & plunger covers 903.90 

9-10-68 Side clips, clipping service & tipping service 750.00 

9-10-68 Plastic sets, retractable & non-retractable 4,050.00 
11- 7-68 Ball point pen cartridges 538,956.50 
11- 7-68 Side clips 26,250.00 
11- 7-68 Trim bands 25,300.00 
11- 7-68 Chain components 13,600.00 
11-15-68 Nose tips & plunger covers 74,000.00 
11-15-68 Chip board cartons 568.00 
11-15-68 Chipboard cartons 25,250.00 
12- 3-68 Side clips and clipping service 2,310.00 
12- 3-68 Plastic sets, retractable & non-retractable 93,825.00 
12- 4-68 Ball point pen cartridges 88,725.00 


Grand Total to Date (12-31-68) $1,248,294.10 


In addition to the above expenditures and commitments, 
NIB has expended on the Ball Point Pen Project (salaries, 
overhead, travel expenses, office expenses, etc.) approxi- 
mately $150,000.00 to date in the investigation, development, 
and preparation for production of pens and refills in blind 
workshops. 
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GENERAL SERVICES ADMINISTRATION 


FeperaL Suppty SERVICE 

Procurement Operations Division 

Office Supplies and Paper Products 
Branch 

30 Church Street 

New York, New York 10007 


April 16, 1968 
In Reply Refer to: FPNSO 


Mr. Noel B. Price 

Vice President and General Manager 
National Industries for the Blind 

50 West 44th Street 

New York, New York 10036 


Dear Mr. Price: 
Letter of Commitment 


Ball point pens and refills are to be supplied GSA by 
' National Industries for the Blind through established 
Workshops for the Blind beginning 2-1-69. Attached is 
list of the items involved and the estimated annual require- 
| ments for 12 months from 2-1-69 through 1-31-70. 


This is a firm letter of commitment for 70% of the esti- 
' mated annual requirement of each item so that you may 
proceed with production whenever you determine to do so 
' in accordance with the applicable Federal specifications. 
| Purchase orders will be issued by our regional offices during 
' the period 2-1-69 through 1-31-70. In case any quantities 
covered by this commitment remain unordered at the end 
of the period, you will be furnished shipping instructions 
within 60 days. 
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Please furnish us the locations and the items to be pro- 
duced by the Workshops involved, and the monthly produc- 
tion capabilities at the earliest feasible date. 


Sincerely yours, 


J.P. SereMErA 
J.P. Seremeta 
Contracting Officer 


Attachment 


Keep Freedom in Your Future With U. S. Savings Bonds 
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BALL POINT PENS 


Estimated Requirements 
FSN Description 2-1-69 through 1-31-70 


Retractable (dozens) 


7520-935-7136* Medium Black 2,200,000 
935-7135** Fine Black 


Nonretractable 


664-5198 Fine Black 

664-5200 Fine Blue 

663-0059 Fine Green 

664-5197 Fine Red 

298-7045 Medium Black 
754-2516 Medium Blue 
298-7046 Medium Green 
754-2517 Medium Red 

543-7149 Medium Blue w/chain 


Refills 
7510-543-6792 Medium Black 
543-6793 Medium Blue 
734-2687 Medium Green 
543-6795 Medium Red 
754-2688 Fine Black 
754-2689 Fine Blue 
754-2690 Fine Green 
754-2691 Fine Red 


* Replaced 7520-286-1730—Median Blue 
** Replaced 7520-754-2686—Fine Blue 
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AWARD/CONTRACT 
GS-OOS-78496 


Procurement Operations Division 
General Services Administration 
1734 New York Ave., NW. 
Washington, D.C. 20406 


National Industries for The Blind 
50 West 44th Street 
New York, New York 10036 


Accounts Payable Branch 

Office of Data and Financial Management 
General Services Administration 

7th & D St., SW., Washington, D.C. 


i 13. This procurement was () advertised X negotiated, 
pursuant to: 10 U.S.C. 2304(a)(—) X 41 U.S.C. 
252 (c) (15). 


REQUIREMENTS CONTRACT 
FSC Class 7520—Ball Point Pens 
FSC Class 7510—Refills, Ink Cartridge 
Term Contract for the Period beginning February 1, 
: 1969 or Date of Award (whichever is later) through Jan- 
uary 31, 1970. 
This contract confirms and formalizes General Services 
: Administration’s letter contract designated as ‘‘Letter of 
Commitment’’ dated April 16, 1968. 
Name or ConTRACTOR 
By RB. C. GooppasTuRE 


(Signature of person 
authorized to sign) 


Name anp TITLE of SIGNER 
(Type or print) 
R. C. GOODPASTURE 
Executive Vice President 
Dare Sicxep: Nov. 2, 1968 
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Unrrep States oF AMERICA 


Rosert EH. HuGHEs 
Robert EB. Hughes 
(Signature of Contracting 
Officer) 


Dare Sicnep: 11/5/68 


1. Subject to the restrictions and limitations of the 
Wagner O’Day Act of June 25, 1938 (41 USC 46-48), and 
regulations promulgated thereunder, the National Indus- 
tries for the Blind (hereinafter identified as ‘‘The Con- 
tractor’’) agrees to furnish the supplies set forth in this 
contract in accordance with all of the terms and conditions 
which are applicable to the performance of the contract 
and which are not inconsistent with the aforementioned 
Wagner O’Day Act or any regulations implementing that 
Act. The contractor also agrees that it will include in all 
subcontracts entered into after the date of this contract all 
the the applicable terms and conditions set forth in this 
contract. 


2. To the extent that they are applicable and not incon- 
sistent with the foregoing reservations, each of the follow- 
ing forms (copies of which are attached) are incorporated 
by reference and made a part of this contract: 


(a) Standard Form 32—General Provisions, June 1964 
Edition. 

(b) GSA Form 1424—-Supplemental Provisions, Septem- 
ber 1964 Edition. 


(ec) GSA Form 2313—Termination for Convenience of 
the Government, March 1967 Edition. 


(d) GSA Form 1714—Equal Opportunity Clause, Au- 
gust 1966 Edition in place of clause 18 of SF 32. 


3. Scope of Contract: This contract provides for the 
normal supply requirements of the General Services Ad- 
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ministration for the period shown on the face of this con- 
tract. The General Services Administration is obliged, 
except as provided pursuant to the Wagner O’Day Act, 
to purchase hereunder such quantities as may be needed 
from time to time to fill its requirements for the items 
specified herein. Except as otherwise provided, the con- 
tractor is obligated to deliver hereunder all such quantities 
as may be ordered from time to time. Either in fulfillment 
of Purchase Orders issued pursuant to paragraph 7, here- 
under or in compliance with other instructions by the con- 
tracting officer, the Contractor agrees to deliver a total 
of not less than 25,000 dozen ball point pens on or before 
April 30, 1969. All other orders placed hereunder shall be 
subject to the purchase procedures established under the 
Wagner O’Day Act, including the procedures enabling the 
contractor to seek an extension of delivery date and to 
issue purchase exceptions. The quantities shown in the 
letter of commitment dated April 16, 1968, as the estimated 
requirements for each item during the period of this con- 
tract are furnished for the information of the contractor. 
Although the Government is not obligated to purchase any 
amount in excess of the letter of commitment under this 
contract, the parties recognize the general obligation of the 
Government to buy all ball point pens and refills in accord- 
ance with the requirements of the Wagner O’Day <Act. 


4. Guaranteed Minimums: The Government agrees to 
purchase a total of seventy percent (70%) of the estimated 
quantities of each item set forth in paragraph captioned 
“Schedule of Items’? herein. In order to facilitate the 
fulfillment of this obligation, the contractor shall furnish 
the Government with written notice of any unordered mini- 
mum quantities at least sixty days prior to the expiration 
of this contract. The Government agrees to order such 
quantities prior to the expiration date of the contract. 


5, Availability for Inspection, Testing, and Shipment: 
The Government requires that items supplied under this 


116 


contract be available for inspection and testing within 15 
calendar days after receipt of purchase order for orders 
| within the Estimated Monthly Requirement. For orders 
‘in excess of that amount in any single month, the contractor 
‘shall be required to have the items available within 60 days. 
‘Shipment to be made within 10 days after approval and 
release of the material by the Government inspector. 


6. Acceptance: Acceptance shall be at the delivery point 
‘as provided pursuant to the Wagner O’Day Act. 


7. Issuance of Purchase Orders: Purchase orders will 
be issued by the General Services Administration Regional 
Offices and inspection of material will be made by the ap- 
ipropriate Regional Quality Control representative. Pur- 
‘chase orders shall be issued only for case lots of 144 dozen 
per case of a line item. 


8. Reports of Orders Received and Shipments Made: 
The Contractor shall furnish monthly reports of orders re- 
‘ceived and shipments made under this contract. Such re- 
ports shall be made on GSA Form 1227, ‘‘Contractor’s Re- 
port of Orders Received and Shipments Made’’, and be 
forwarded within five working days after the close of 
‘each reporting period to: Contracting Officer, General 
Services Administration, Federal Supply Service, Pro- 
‘eurement Operations Division, Room 200, 1734 New York 
Ave., NW., Washington, D.C. 20406. A reporting period 
shall be terminated by the end of each calendar month. 
Reports shall continue until all deliveries under purchase 
orders issued under the contract are shipped. If no orders 
‘are received as of the close of any reporting period, a 
‘negative report shall be submitted. The Contractor shall 
also forward a copy of each GSA Form 1227 prepared to 
the offices designated to perform inspections under the 
contract. 


9. Source Inspection: Supplies to be furnished under 
this contract will be inspected by the Government at the 
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facilitie(s) designated by the Contractor below prior to 
shipment. 


Name of Facility Address 


The contractor shall notify the GSA Regional Office 
within which the facility is located at least five days prior 
to the date the material will be ready for inspection. 


10. Contract Administration: The Contractor designates 
the following person to be contacted for the purpose of 
contract administration. 


Name: Herbert Magnusson 

Title: Manager, Spec. Projects 
Address: 50 West 44th St., N.Y., N.Y. 
Telephone No: 212—TN 7-5252 

Zip Code: 10036 


11. Packaging, Packing, and Marking: 


(a) Unit Packaging: (Level B) Twelve (12) ball point 
pens of one type, color, and point size or twelve (12) 
individually wrapped or suitably enveloped refills shall be 
packaged in accordance with Paragraphs 5.2.2 of Interim 
Federal Specification GG-B-0060¢. 


(b) Intermediate Package: Twelve (12) boxes (144 pens 
or refills) shall be packaged in accordance with Paragraph 
5.2.2.1 of Interim Federal Specification GG-B-0060c. 


(c) Packing: (Level B): Twelve (12) intermediate car- 
tons (1,728 pens or 1,728 refills) shall be packed in accord- 
ance with Paragraph 5.3.2 of Interim Federal Specification 
GG-B-0060c. 
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(d) Marking: Shall be in accordance with Federal Stand- 
ard 123 and Paragraph 5.4.1 of Interim Federal Specifica- 
tion GG-B-0060c. (See Paragraph 32 Supplemental Pro- 
i visions, GSA Form 1424, attached hereto). The following 
' is applicable to specific paragraphs in the specification. 


(1) Para. $4.2.1 (Unit and Intermediate Containers). 


Each unit box of 12 identical pens or refills and each 
intermediate package of 12 unit boxes shall be marked or 
' labeled on one Enp with the following information. 


aa. Applicable Federal Stock Number. 


bb. Federal Item Identification including type, style, and 
color. 


ee. Quantity contained (e.g. 12 each pens; 12 each refills; 
or 12 Unrr Boxes or 12 PENs, or REFILLS.) 


dd. Identifying Production Control Number. 
(2) Paragraph $4.2.2 (Shipping Containers.) 


In accordance with Para. 4.2.2.3 sub-items (1), (2), (3), 
(4), (5), (6), and (7). For sub-item (6) contract number 
shall be used. Date of manufacture and identifying pro- 
duction control number must also be included. 


(3) In addition to the marking required above, all ship- 
ments of less than carload or truckload quantities shall in- 
clude the consignee’s name, address, and purchase order 
number on each shipping container. On carload or truck- 
load shipments, consignee’s name and address may be 
omitted, but the ordering activity purchase order number 
is required. 


(4) The contractor is required to clearly mark the ship- 
ping container with the month and year of production 
(manufacture or production) expressed numerically, fol- 
lowed by the letter P; e.g. 6-67-P. 
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12. All items offered for inspection under this contract 
’ shall have been completed within four months of the time 
of such offer. 


13. Certificate: The Contractor shall furnish within 
: thirty days after date of this contract the certificate from 
' a qualified laboratory required in Paragraph 3.5.1 of In- 
: terim Federal Specification GG-B-0060¢ (GSA-FSS). 

14. Schedule of Items: Ball Point Pens—Single Cart- 
ridge—in accordance with Interim Federal Specification 
GG-B-0060c, and amendment No. 1 dated November 14, 
' 1967, and in accordance with the following list based on the 
' Government’s letter of Commitment dated April 16, 1968, 
' which is incorporated herein by reference and made a part 
hereof. 

15. Federal Specification GG-B-0060c as amended is fur- 
ther modified as follows: 

Page 5, Paragraph 3.5.2, delete entire paragraph and 
substitute the following: 


‘3.5.2 Strength of Ink Cartridge. There shall be no im- 
pairment to the ink cartridge when tested as described in 
4.5.2”. 


Add new Paragraph: ‘3.5.2.1 Strength of Barrel. 
There shall be no permanent set, breaking or cracking of 
the barrel when tested as described in 4.5.19’. 

Page 7: Paragraph 4.3.3 under Characteristic delete 
“Tests”? in their entirety and substitute the following: 

Inspection AQL 
“Tests Level Major Minor 
Io ee ee ee 
Resistance to light (4.5.12) S-1 2.5 — 
Barrel Strength tests (4.5.19) S-1 4.0 — 
Remaining tests combined 

(any sample unit failing to 

pass one or more tests shall 

be considered defective) 


(All tests specified in 4.5, ex- 
cept 4.5.12 and 4.5.19)’. 
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ParaGraPu 4,4 ExaMInations 
Type I Barrel 


DeteTe: Outside diameter of barrel not 0.0375 plus or 
minus 0.030 inch. 


Ixsert: Outside diameter of barrel not 0.375 plus or 
minus 0.030 inch. 


Page 9, Paragraph 4.5, Line 9, After words ‘*remaining 
tests”’ substitute a comma for the period and add ““except 
4.5.19’’. At end of paragraph add ‘‘sample pen for 4.5.19 
shall not be subjected to any other tests’’, 

Page 10, Paragraph 4.5.2, Line 1 delete “Breaking Test”? 
and substitute “‘Cartridge Test”. 


Line 5 delete ‘‘barrel and”? 


Paragraph 4.5.2 Test Paper. The paper used in the test 


machine shall be 17 x 22-100 sheets, 32 pound weight, white, 
bond paper conforming to UU-P-121, Type III and shall 
have a maximum smoothness of 30 seconds on the felt side. 


Page 12—Add new Paragraph: 


“4.5.19 Barrel Strength Test. A sheet of paper shall be 
placed on a platform scale. A sample pen, with the refill 
propelled, shall be held between 144” and 114” from the 
writing end and at an angle of 50° from the horizontal. 
A force of 18 Ibs. shall be applied gradually and uniform- 
ally in order to avoid variation and shock within a period of 
approximately 5 seconds and immediately released. The 
barrel shall be examined for compliance with paragraph 
3.5.2.1” 
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CONTINUATION SHEET 
Page 3 of 8 


BALL POINT PENS 


Estimated annual Re- Estimated 
quirements 2-1-69 Monthly 
Description through 1-31-70 Requirement*** 


Retractable (dozens) (dozens) 


Medium Black 2,200,000 183,000 
Fine Black 800,000 67,000 


Nonretractable 


Fino Black 280,000 23,000 

664-5200 Fine Blue 200,000 17,000 
663-0059 Fine Green 30,000 3,000 
664-5197 Fine Red 140,000 12,000 
5 Medium Black 300,000 25,000 

: Medium Blue 350,000 30,000 
298-7046 Medium Green 20,000 2,000 
754-2517 Medium Red 200,000 17,000 
543-7149 Medium Blue w/chain 40,000 3,000 


Refills 


7510-543-6792 Medium Black 325,000 27,000 
543-6793 Medium Blue 200,000 17,000 
754-2687 Medium Green 10,000 1,000 
543-6795 Medium Red 100,000 8,000 
754-2688 Fine Black 250,000 20,000 
754-2689 Fine Blue 150,000 12,000 
754-2690 Fine Green 10,000 1,000 
754-2691 Fine Red 40,000 3,000 


* Replaced 7520-286-1730—Medium Blue 
** Replaced 7520-754-2686—Fine Blue 
*** Estimated Annual: 12 and rounded 
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RECEIVED 
NATIONAL INDUSTRIES FOR THE BLIND 
pate: 11-7-68 
TIME: 11:30 a.m. 


AGREEMENT FOR ADVANCE PAYMENTS 


Tus AGREEMENT, made this 5th day of November, 1968, 
between the Unirep StaTEs OF AMERICA (hereinafter called 
the ‘‘Government’’), represented by the Contracting Officer 
executing this contract, and Nationa INDUSTRIES FOR THE 
Burp, a New York membership corporation having its 
offices at 50 West 44th Street, New York, N. Y. 10036 (here- 
inafter called ‘‘NIB’’). 


WItNESSETEH : 


Wuereas, the Wagner O’Day Act of June 25, 1938, (41 
USC 46-48) and the Regulations promulgated thereunder 
(41 CRF $51 et seq.) oblige the Government to purchase 


from NIB and/or its affiliated Workshops any products 
which can be produced by ‘‘non-profit agencies for the 
blind’’ as defined therein which are listed by the President 
of the United States’ Committee on Purchases of Blind- 
Made Products on the Schedule of such products estab- 
ished by them; and 


Whereas, ball point pens are a product appearing on 
such Schedule and the Government is obliged to purchase 
its requirements thereof from NIB and has delivered to 
NIB a Letter of Commitment dated April 16, 1968, from 
the Government acting by and through the General Serv- 
ices Administration, Federal Supply Service, Procurement 
Operations Division, copy of which is attached hereto as 
Exhibit ‘(A’’ and made a part hereof (hereinafter called 
the ‘‘Commitment’’) ; and 


Wuenreas, NIB requires additional financing for its opera- 
tions in connection with its production of ball point pens 
by its Workshops under the Commitment; 
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Now, THEREFORE, in consideration of the premises and 
i mutual covenants herein contained, the parties hereto agree 
as follows: 


‘Article I. Representations and Covenants. 
NIB represents and covenants that: 


(a) It has taken all necessary legal action to authorize 
the execution of this contract; 


(b) there are no proceedings pending before any court 
which will materially and adversely affect the financial 
condition or operations of NIB; 


(c) there have been no material adverse changes in the 
| Gnancial condition or operations of NIB from those re- 
i flected in the independent auditors’ statements dated June 
30, 1968, submitted to the Government; 


(d) NIB is unable to obtain on reasonable term from 
any other source the financing needed to perform under 


the Commitment. 


Article II. Advances. 


(a) Amount of Advances. For the purpose of assisting 
' NIB in undertaking the production of ball point pens under 
the Commitment, the Government agrees to make advances 
to NIB from time to time after the date hereof, but in no 
event later than December 31, 1969, in the aggregate 
amount of One Million Seven Hundred Twenty-five Thou- 
sand Dollars ($1,725,000). In the event the Government’s 
orders should exceed the amounts set forth in the Com- 
mitment, the maximum amount of $1,725,000 will be appro- 
priately reviewed by the Government upon request of NIB. 
Such advances are to be used solely for equipment, serv- 
ices, supplies and expenses to carry out the purposes of 
the Commitment. Each amount advanced will be limited 
to the minimum necessary to finance current needs. The 
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| amount to be paid on such request shall be determined by 
the Government after review of NIB’s request. 


(b) Manner of Making Advances. Such advances shall 

/ be made to NIB upon receipt of a request in writing, made 

not more frequently than once in each calendar month, by 

an authorized official of NIB certifying that the amount 

' requested is the minimum currently needed for equipment, 

services, supplies and expenses to carry out the purpose 

' of the Commitment. Each request shall be submitted in 

triplicate, numbered serially commencing with number one 
addressed to: 


General Services Administration 
Federal Supply Service 
Procurement Operations Division 
1734 New York Ave., N. W. 
Washington, D. C. 20406 


accompanied by a promissory note in form and substance 
acceptable to the Government. 


(ec) Government’s Security Interest. The Government 
shall have a purchase money security interest in all equip- 
ment, materials and supplies acquired by NIB with ad- 
vances made by the Government for the performance of 
the Commitment. 


(ad) Special Bank Account. All advances made to NIB 

by General Services Administration shall be deposited in 

| a Special Bank Account established for the specific pur- 

' pose of making deposits and disbursing funds for the pur- 
poses of the Commitment. 


(e) Interest on Advances. NIB shall pay interest at the 
rate of six percent (6%) per annum on the daily balance 
of advances outstanding calculated on the basis of a 365 
day year for a calendar non-leap year and a 366 day year 
for acalendar leap year. For the purpose of the foregoing, 
the date of advance shall be the date of the Government’s 
check. 
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(i) All funds advanced by the Government hereunder, 
together with interest thereon, shall be repaid by NIB by 
' the delivery of ball point pens and accessories in accord- 
' ance with the Commitment. There will be deducted from 
each invoice for deliveries made by NIB, an amount equal 
| to seventy percent (70%) of each such invoice, such de- 
: duction to be applied first to monthly accrued interest and 
' secondly to reduction of NIB’s principal indebtedness here- 
under but in no ease shall the deduction exceed the out- 
' standing indebtedness of NIB hereunder as of the date 
of such deduction. 


(ii) If during the term of the Commitment NIB fails 
' to deliver to the Government the quantity of pens necessary 
to liquidate in full any advances made by the Government 
plus interest, then NIB shall pay to the Government in cash 
on the expiration of the Commitment the full amount of 
any unliquidated advances including accrued interest. 


(iii) All invoices shall show date of shipment of mer- 
chandise (which shall be the date of repayment under (i)) 
and the consignee. Such invoices shall be accompanied by 
evidence of shipment. Invoices shall be addressed to: 


General Services Administration 
Chief, Finance Division 

Seventh and D Streets, S. W. 
Washington, D.C. 20407 


Such invoices shall be paid promptly by United States 
Treasury check for deposit to the Special Bank Account 
established by NIB pursuant to this contract. 


(iv) NIB agrees that no assignment will be made of the 
Commitment or advances or any claims for money due or 
to become due NIB from the Government under the Com- 
mitment. 
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(g) Insurance. NIB agrees that until all advance pay- 
ments made under this agreement have been liquidated, it 
will maintain or cause to be maintained fire, extended cov- 
' erage and vandalism and malicious mischief insurance on 
all equipment, materials, parts, supplies, finished and un- 
finished assemblies acquired by NIB with advances made 
by the Government for the performance of this Agree- 
‘ment. The amount of such insurance to be maintained to 
be not less than the inventory value of such property at 
any one time wherever located. 


NIB further agrees that in the event of loss or damage 
‘ to such property, any insurance proceeds received will be 
utilized to replace the destroyed or damaged property. 


Article III. Reports and Records. 


(a) NIB shall maintain proper books and records of 
account. 


(b) NIB shall submit two copies of the following within 


i thirty (30) days after the close of each calendar month 
except the last month of this Agreement: 


(i) Balance Sheet. 


(ii) Statement of Profit and Loss and surplus recon- 
ciliation. 

(iii) Such other reports as the Government may rea- 
sonably request. 


(c) Examination of Records. 


(i) NIB agrees that General Services Administration, 
- the Comptroller General of the United States or any of 
his duly authorized representatives shall, until the expira- 
tion of three years after final payment under the Commit- 
| ment, have access to and the right to examine any directly 
pertinent books, documents, papers, and records of NIB 
involving transactions related to the Commitment. 
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(ii) NIB further agrees to include in all its subcontracts 
under the Commitment a provision to the effect that the 
subcontractor agrees that General Services Administra- 
tion, the Comptroller General of the United States or any 
of his duly authorized representatives shall, until the ex- 
piration of three years after final payment under the sub- 
contract, have access to and the right to examine any di- 
rectly pertinent books, documents, papers, and records of 
such subcontractor, involving transactions related to the 
subcontract. The term “‘subcontract’’ as used in this 
clause excludes (a) purchase orders not exceeding $2,500 
and (b) subcontracts or purchase orders for public utility 
services at rates established for uniform applicability to 
the general public. 


Ix Wrrxess Wueneor, the parties hereto have set their 
hands and seals as of the day and year first above written. 


Unritrep StaTes oF AMERICA 


By: Rozerr KE. HucHes 


Contracting Officer 
Robert E. Hughes 
Nationau INDUSTRIES FoR THE BLIND 


By: R. C. GooppasTuRE 
Exec. Vice President 
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EXHIBIT F 


RECEIVED 
NATIONAL INDUSTRIES FOR THE BLIND 
DATE: 11-20-68 
TmE: 9:00 a.m. 


AGREEMENT FOR SPECIAL BANK ACCOUNT 


Agreement entered into this 12th day of November 1968, 
' between the Usirep StaTEs oF AMERICA, hereinafter called 
the Government, represented by the Contracting Officer 
' executing this Agreement, NationaL INDUSTRIES FOR THE 
Burp, a corporation under the laws of the State of New 
York, hereinafter called the Contractor, and Morcan 
Guaranty Trust Company or New York, a banking cor- 
‘ poration under the laws of New York, located at 522 Fifth 
Avenue, New York, N.Y., hereinafter called the Bank. 


REcITALs 


(a) Under date of November 5, 1968, the Government 
and the Contractor entered into Contract No. GS-00S-78496, 
Providing for the making of advance payments to the Con- 
tractor. Copy of such advance payment provisions has 
been furnished to the Bank. 

(b) Said Contract requires that amounts advanced to 
the Contractor thereunder be deposited in a Sepecial Bank 
Account, separate from the Contractor’s general or other 
funds; and the parties are agreeable to so depositing said 
amounts with the Bank. 

(c) This Special Bank Account shall be designated ‘‘Na- 
tional Industries for the Blind, Special Bank Account’’. 


CovENANTS 


In consideration of the foregoing, and for other good 
and valuable considerations, it is agreed that: 


(1) The Government shall have a lien upon the credit 
balance in said account to secure the repayment of all ad- 
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vance payments made to the Contractor, which lien shall be 
superior to any lien or claim of the Bank with respect to 
such account. 


(2) The Bank will be bound by the provisions of said 

' contract relating to the deposit and withdrawal of funds 
in the above Special Bank Account. The Contractor shall 
have the right to withdraw funds from the Special Bank 

: Account provided that the Bank shall not be responsible 
: for the application of funds withdrawn from said account. 
After receipt by the Bank of written directions from the 
Contracting Officer or from the duly authorized represen- 
tative of the Contracting Officer, the Bank shall act thereon 
and shall be under no liability to any party hereto for any 
action taken in accordance with the said written directions. 
Any written directions received by the Bank through the 
Contracting Officer upon General Services Administration 

| stationery and purporting to be signed by, or by the direc- 
‘tion of William W. Warburton, Director, Procurement 
Operations Division, Federal Supply Service, or his duly 


: authorized representative, shall insofar as the rights, duties 
and liabilities of the Bank are concerned, be conclusively 
‘ deemed to have been properly issued and filed with the 
| Bank by the General Services Administration. 


(3) The General Services Administration, the Comp- 
. troller General of the U.S. or any of his authorized repre- 
sentatives, shall have access to the books and records main- 
: tained by the Bank with respect to such Special Bank Ac- 
count at all reasonable times and for all purposes, includ- 
ing (but without limiting the generality thereof) the in- 
' spection or copying of such books and records and any 
‘ and all memoranda, checks, correspondence or documents 
' appertaining thereto. Such books and records shall be pre- 
' served by the Bank for a period of six (6) years after the 
closing of the Special Bank Account. 


(4) In the event of the service of any writ of attachment, 
' levy of execution, or commencement of garnishment pro- 
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ceedings with respect to the Special Bank Account, the 
Bank will promptly notify the Contracting Officer or his 
designee. 


Ix Wrrxess Wuereor the parties hereto have caused 
this Agreement to be executed as of the day and year first 
above written. 


Unirep States oF AMERICA 


By: Roserr E. HueHes 
Robert E. Hughes 


Nov. 12, 1968 
Natrona, INDUSTRIES FOR THE BLIND 
By: RB. C. GooppasTURE 


Morcan Guaranty Trust ComMPaNy 
or New YorE 


By: CromH.? 277%? ? 
Assistant Vice President 
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EXHIBIT G 


NATIONAL INDUSTRIES FOR THE BLIND 
INTER-OFFICE MEMORANDUM 


Dare January 6, 1969 


To: Noel B. Price 
From: J. P. O’Grady 


Svupsect: Consequences of Delay in Ball Point Pen Pro- 
duction Due to Federal Court Injunction 


You have requested that I estimate the economic loss 
that will be suffered by NIB and its associated shops on 
any delay in getting into production on the Ball Point Pen 
Project, due to the possibility that an injunction may be 
granted by the Federal Court. 


Although it is extremely difficult to arrive at an exact 
figure, due to the many ramifications of the Project and 
number of shops involved, my best estimate which is based 


on the attached schedule shows that for the period July 
1, 1968 through January 31, 1969, NIB and its associated 
shops will have expended approximately $978,277 on the 
Ball Point Pen Project for capital equipment, component 
parts, and operating expenses. Should we be delayed in 
getting into production beyond January 31, 1969, then NIB 
and its associated shops will have to expend an additional 
$246,910 in the month of February and $93,826 each month 
thereafter until we are allowed to begin production. Addi- 
tionally, NIB is committed beyond the expenditures indi- 
cated in the attached schedule for $640,000 under firm Pur- 
chase Order Contracts with component part suppliers on 
which shipping releases have not yet been issued. 


You will recall that in our initial investigation, we had 
determined that NIB could not finance a project of the 
dollar value of the Ball Point Pen Contract without ob- 
taining financing from outside sources. Many sources of 
financing were considered and investigated, including a 
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ibank borrowing from Morgan Guaranty Trust Company 
‘on which we were turned down. Subsequently, the Fed- 
‘eral Government agreed to advance payments which then 
made this Project financially feasable for NIB and its 
‘associated shops. With the financing arrangements settled, 
‘NIB then committed itself for $1,248,294.10 under firm 
Purchase Order Contracts with equipment and component 
i part suppliers. As you know, this commitment was in addi- 
tion to funds already expended on the Project by NIB and 
the shops on the investigation to determine the feasibility 
of manufacturing Ball Point Pens in workshops for the 
blind. 


The consequence of NIB having to deny itself the use of 
the initial Advance Payment of $350,000 received from the 
‘government on January 2, 1969 has been the forced sale 
by NIB of its investment portfolio consisting of commercial 
‘paper, stocks, and bonds having a cost value of $398,264.62 
and a market value as at December 31, 1968 of $526,119.93. 
‘Since this investment portfolio was the security collateral 
for a bank loan of $320,000, the proceeds from sale will be 
first applied to the bank loan. The balance of the proceeds 
‘will be utilized to meet current business obligations arising 
from the Ball Point Pen Project. 


If an injunction is granted by the Court, a real and very 
‘critical financial crisis, the magnitude of which I have indi- 
ieated, will be placed on NIB and its associated shops. 


JPO/md—Attach. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3148-68 


. * * * 


Affidavit 
Srate or New York p 
County or New York Be 

Herzert E. Macyxusson, being duly sworn, deposes and 
says: 

I am Manager of Special Projects for National Indus- 
tries for the Blind (‘‘NIB’’), one of the defendants herein, 
‘ and have been actively assigned to the Ball Point Pen 
Project. 


I deny ever having stated to Mr. Theodore Arndt, as 
alleged in his affidavit, that NIB never had any intention 
of manufacturing refills for ball point pens. 


Hersert MaGNvussON 


Subscribed and sworn to before me 
this Sth day of January, 1969. 


Emi Dupuy 
Notary Public 


Emu Dupvy 
Notary Public, State of New York 
No. 41-1050575 Queens County 
Cert. Filed in New York County 
Term Expires March 30, 1969 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3148-68 
* * * * 
Affidavit 


Strate or New York : 
County or New York 5 


William A. Taylor, being duly sworn, deposes and says: 


1. I am Director of Operations of National Industries 
for the Blind (‘‘NIB’’), one of the defendants herein. 


2. From 1944 to 1961 I was Production and General 
Manager of various sighted manufacturing concerns. In 
1961 I was made Plant Manager for California Industries 
for the Blind’s Los Angeles Workshop, an agency of the 
State of California. From October, 1962 to February, 
1963 I acted as Production Engineer for the State of Cali- 
fornia. From February, 1963 to September, 1963 I was 
Assistant Manager for the entire Workshop Program of 
the State of California. From September, 1963 to Jan- 
uary, 1968, when I joined NIB, I was Administrator of 
Industrial Rehabilitation Services for the State of Cali- 
fornia, a service which includes all vocational handicaps. 
I am also senior member of the American Society of Tool- 
ing and Manufacturing Engineers. 


3. I worked closely on the feasibility studies of the ball 
point pen project and concur with the statements made by 
Robert C. Goodpasture to the effect that in his expert 
opinion blind workers can carry out all of the planned oper- 
ations on ball point pens within the ratio of 75% blind to 
25% sighted workers established by the Regulations. 


4. I deny ever having stated to Mr. Theodore Arndt, as 
alleged in his affidavit, that NIB never had any intention of 
manufacturing refills for ball point pens for such a state- 
ment would be contrary to the fact. 
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5. As a matter of fact, since March 1968 my associate 
Mr. Herbert E. Magnusson and I have been actively en- 
gaged in making feasibility studies for such production. 
[See inter-office memos attached hereto as Exhibit A.] 
From Exhibit A it will be seen that our feasibility studies 
have been successful. It is practicable for us to manufac- 
ture refills and we have actually obtained the consent of 
the Phoenix, Arizona non-profit blind workshop to under- 
take such manufacture. [See Telegram annexed hereto as 
Exhibit B.] 

Wm. A. Taytor 


Subscribed and sworn to before me 
this Sth day of January, 1969. 
NEW YORK, N. Y. 


Emit Durvy 
Notary Public 


Emu Durvy 


Notary Public, State of New York 
No. 41-1050575 Queens County 
Cert. Filed in New York County 
Term Expires March 30, 1969 
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EXHIBIT A 


CHRONOLOGICAL COPY 


March 3, 1968 
Noel B. Price 
William A. Taylor 
ConFIDENTIAL 


PROPOSED BALL POINT PEN PROJECT 


As a result of my assignment to this project, I have 
' carefully reviewed the Preliminary Investigation Report 
- prepared by Mr. Spence Covell. I have also visited some 
private industrial firms engaged in the production of 
Ball Point Pens, including the Anja Engineering ‘Corpora- 
tion, Monrovia, California which is primarily engaged in 
the production of ink-filled cartridges. 


Based on the very limited knowledge I have of this 
industry, I feel that Mr. Covell’s report is unusually com- 
' prehensive, since it covers many facets that would nor- 
mally be left out of such a report. 


However, I would like to call to your attention the fact 
that although this report covers, thoroughly, the poten- 
tial of the Ball Point Pen assembly work, it touches very 
lightly on the potential for employment of the blind that 
exists in the assembly and packaging of the ink cartridge 
as a refill. In fact, it only mentions the packaging of the 
refill not the assembly. 


After visiting the private industrial concerns, I am con- 
vinced the blind can be employed in all stages of the pro- 
duction of refills beginning with the assembly of the barrel 
and point through final packaging and shipment. 


I will continue this line of investigation and make an- 
other report at a later date. 


WAT/ectg 
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CHRONOLOGICAL COPY 


June 12, 1968 
Noel B. Price 
William A. Taylor CoNFIDENTIAL 


BALL POINT PEN PROJECT RE MY MEMO 
TO YOU DATED MARCH 3, 1968 


In my memo to you dated March 3, 1968, I stated my 
belief that there was a potential for employment of the 
blind in the assembly of the ink cartridge. 


Since that date, I have not only revisited the Anja plant, 
but I have also visited several other industrial concerns 
engaged in ball point pen production and have paid par- 
ticular attention to the assembly and filling of the cartridge 
in those plants where the operations were performed. 

I have not discussed the possibility of NIB entering this 
phase of ball point pen production with any of the in- 
dustrial concerns visited. However, I will do so at the 
earliest possible date. 

Our plans call for the establishment of one plant, 
Phoenix, to package refills and ship them to their appro- 
priate destination. Mr. Covell’s report states this opera- 
tion will require ten operators to satisfy our delivery com- 
mitments. 

My observations indicate that we could employ another 
ten to fourteen operators by adding the following opera- 
tions to the Phoenix plant: 


Assemble Barrel to Point and Fill with Ink 2Operator 
Crimp 


Load, operate and unload centrifuge 
Wash and Clean Cartridges 4 People 
Hand Write Test 3 People 


Write Out Test Part Time 
Foremen or Inspector 
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This series of operations would produce from 70M to 
100M units per eight-hour day and if adequate supervi- 
sion is provided, all workers could be legally blind except 
i those on the Hand Write Test which is an inspection 
operation. 


Although I have not, as yet, secured prices on the equip- 
ment involved, I now recommend that NIB seriously con- 
sider involving the Phoenix plant in all phases of the as- 
sembly of the ink cartridges which they will be selling to 
the Federal Government. 


I also recommend that this additional work be added 
after Phoenix has mastered the packaging and shipping 
portion of the work to which they are committed. 


A survey will be made of the equipment available for 
this work and cost estimates secured at an early date. 
WAT/ctg 


NATIONAL INDUSTRIES FOR THE BLIND 
INTER-OFFICE MEMORANDUM 


Dare August 15, 1968 
To: W. A. Taylor 


From: H. E. Magnusson 


' Svuszsecr: Possibility of Assembling Ball Point Pen Cart- 
ridges at Arizona Industries for the Blind 


This morning you asked me for my opinion about the 
feasibility of doing additional work and employing more 
blind persons on the Ball Point Pen Project at Arizona 
Industries for the Blind, Phoenix, Arizona. During our 
discussion, you mentioned the possibility of making ball 
point pen cartridges at the Phoenix plant. 


From observations made during my visit at Anja Engi- 
neering Corporation in June, I see no reason why this would 
not be feasible. As I remember, completed ball point pen 
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tips are automatically fed from a hopper and inserted 
in the brass tube which is automatically fed from another 
hopper. In the same machine, ink is pumped into the tube, 
then the cartridges are put into a centrifuge to concentrate 
the ink in the lower portion of the brass tube near the tip. 
Afterwards, the cartridges are cleaned and prepared for 
packaging. At some stage in the sequence of operation, 
the cartridges are crimped, but I do not recall exactly when 
this operation occurs. I do remember that springs are 
wound automatically on another machine after the car- 
tridges are cleaned and that this operation adds a crimp 
in the tube to retain the spring on the cartridge. 


It is my recommendation that we defer action on this par- 
ticular phase of the Ball Point Pen Project until a later 
date. It seems to me that it would possibly be wise to get 
all four shops into production as presently outlined before 
expanding into additional operations. Also, before making 
a firm recommendation that we go into a program on car- 


tridges, I would like to visit Anja Engineering Corporation 
again and make a more detailed observation of the opera- 
tions involved so that I can more accurately evaluate the 
feasibility of handling this phase of the project using blind 
and visually handicapped workers. 

HEM /ctg 


CHRONOLOGICAL COPY 


December 11, 1968 
Noel B. Price hid 
William A. Taylor 


Ball Point Pen Project—Ink Cartridge Assembly Re My 
Memo Dated December 11, 1968—Telephone Call From 
McAlister 


For your information, after I talked to McAlister this 
morning, I called Franc Pettit at Anja Engineering Cor- 
poration to get prices on equipment and discuss the possi- 
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bility of the Phoenix shop doing the assembly and inking 
of cartridges. 


After I told him the reason for my call and explained the 
recommendations I have made to you on the subject, he 
stated that his experience with blind workers was limited 
so he could make no comments on their ability to perform 
the tasks involved but that didn’t mean much because prior 
to NIB’s entry into the field, no one thought the blind 
could do the pen assembly. 


However, after further discussion of the specific opera- 
tions, he stated that legally blind workers, properly super- 
vised, could probably perform most of them. He suggested 
that Mac and I visit Anja to witness the operations and 
make a professional judgment. I agreed to this and made 
arrangements for us to visit Anja sometime during the 
first two weeks of January, 1969. 


Mr. Pettit quoted the following prices on equipment he 


felt Phoenix would need, based on the production figures 
(estimated annual requirements I gave him) 


Machine Cost Each Not Required Total 


Assembly and Ink 

Filler Machine $9,750 $19,500 
Crimper 3,900 7,800 
Centrifuge 1,000 1,000 
Write Out Test 

Machine 2,750 2,750 


$31,050 


This equipment would be capable of producing 100M re- 
fills per 8 hour day and would provide work for approxi- 
mately 12 people, nine of whom, in my opinion, could be 
legally blind. 


Minimum production required from the Phoenix plant 
will be in excess of 50M units per day. This equipment 
will allow a comfortable margin over that figure and the ex- 
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cess production will be no problem because it can be sold 
and shipped to the plants doing pen assembly work. 


Taking all facets of this situation into consideration, I 
find this to be a very attractive picture. The information 
will be forwarded to McAlister including the estimated 
sales value of the daily production and the investigation 
will be continued. 


I feel confident the state officials in Arizona will also 
find this to be most attractive since it will provide steady 
work at good wages to blind workers in an area where that 
type of work is very hard to come by. 


You will be kept informed of events as they occur. 
WAT/ctg 


CHRONOLOGICAL COPY 


December 11, 1968 
Noel B. Price 
William A. Taylor 


Ball Point Pen—Call From McAlister, Phoenix, Arizona 


At approximately 11:00 a.m. this date, Ira McAlister 
called me to discuss the importance of his presence at the 
Managers Meeting (ball point pen contract shops) to be 
held in St. Louis, Missouri, December 16th, 1968. 


Although Mac will not be able to attend this meeting, he 
was very enthusiastic about Arizona’s participation in the 
Ball Point Pen Program stating ‘¢We have centralized pur- 
chasing and I believe, after talking to State officials, that I 
can sell this pen to all State and Local Government pro- 
grams, providing we leave off the words ‘U. S. Govern- 
ment’.”’ 


I replied that this would be a sizeable piece of business 
and there would be no identification problem if he wanted 
to try for it. We went on to discuss delivery problems 


144 


' since first priority goes to Government orders because of 
the NIB commitment. 


Mac recognized this but stated he would like to take the 
business at an early date because the State officials, from 
' the Governor down, were very interested in, and proud of, 
the Phoenix shop’s participation. They all felt the work 
was suitable for the employment and training of blind 
workers on a long-term basis of steady employment. 


Mac went on to say that the State had ‘‘Shown more 
interest and given stronger support to this project than 
to any program that has ever been introduced for the 
blind’’. 


He also asked ‘‘Is there any additional work, on this proj- 
ect, which can be given to the Phoenix shop once we get 
underway on the packaging, such as assembly work or 
something of that nature’’. 


Noel, for your information, I replied to Mac’s question 
by telling him of the posibility that his shop could take on 
the additional work of assembling and inking of the car- 
tridges prior to packaging. I gave him the information 
accumulated to date, including the fact that this would 
provide employment for from 11 to 14 adidtional workers 
and promised to send him the estimated cost of equipment 
at an early date. 


He was very interested in this possibility and stated he 
was immediately going to contract his superiors so he would 
have the support necessary to take on this additional work. 


At this point, we concluded the conversation by deciding 
that I would get the equipment costs for him and we should 
visit the Anja plant right after the holidays so he could 
see the proposed work in actual operation. 


Nore: Mac has a very close and personal working rela- 
tionship with the Governor of Arizona. They are also per- 
sonal friends and play golf together at least once a month. 
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He is also a personal friend of the Honorable Barry Gold- 
water, new U. S. Senator from Arizona and many other 
officials in the State Government. 


Under these circumstances, I am confident that Mac has 
the support necessary to take this additional work if NIB 
wants to take it on. 


Personally, I think the work would be good for the 
Phoenix shop and again recommend that we add the assem- 
bly operations to the Phoenix work load. (See copies at- 
tached, of memos dated March 3, 1968 and June 12, 1968.) 


WAT/etg 


CC: Mr. Ira N. McAlister, General Manager, Arizona In- 
dustries for the Blind, Phoenix, Arizona 


CONFIDENTIAL 
NATIONAL INDUSTRIES FOR THE BLIND 
INTER-OFFICE MEMORANDUM 
Date: December 12, 1968 
To: W. A. Taylor 
From: H. E. Magnusson 


Subject: Ball Point Pen Project—Your Memo Dated 
12/11/68 Regarding Telcon With Mr. McAlister 
About Ink Cartridge Assembly 


I have just received a copy of your memo pertaining to 
your telephone conversation with Mr. McAlister of Arizona 
Industries for the Blind at Phoenix, and would like to offer 
the following comments: 


1. You will recall our conversation several months ago 
about this subject, and my memo dated August 15, 1968, 
outlining my thoughts on the possibility of assembling 
ball point pen cartridges and filling them with ink at 
the Phoenix shop. 
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2. In view of the fact that Mr. McAlister has paved the 
way for selling completed ball point pens to the State 
of Arizona, this could be an opportune time to push 
forward on the program of assembling cartridges 
rather than to wait until the packaging operation is 
running smoothly. By developing the potential sales 
to the State of Arizona, Mr. McAlister undoubtedly 
has generated interest in expanding his ball point pen 
operation, and he could undoubtedly get the support 
he needs for financing the equipment needed to as- 
semble ball point pen cartridges. 


3. In addition to selling cartridges to other shops involved 
in the ball point pen project, Mr. McAlister could also 
use his own production of cartridges for the pens he 
would sell to the State of Arizona. 


4.It would appear that the volume of ball point pens 
which he would sell to the State of Arizona, could be 
handled with less sophisticated equipment than is being 
installed in other shops participating in the NIB Ball 
Point Pen Project. 


I would like to review with Mr. McAlister the specific 
items which he proposes to furnish to the State of Arizona 
and the quantities that are involved. As soon as I have this 
information, Stan Oster and I will make a study to deter- 
mine the most appropriate type of equipment which would 
be needed for assembly of completed pens, and proceed to 
determine sources, costs and delivery schedules on what- 
ever equipment is decided to be best suited for Mr. Mc- 
Alister’s needs. 


If you are in agreement with this proposed plan, I would 
like to discuss it with you at your earliest convenience. 


H. E. Maenvusson 
H. E. Magnusson 
Manager, Special Projects 
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NATIONAL INDUSTRIES FOR THE BLIND 
INTEB-OFFICE MEMORANDUM 


Date: January 3, 1969 
Add 
To: W. A. Taylor 


From: H. E. Magnusson 


Subject: Trip Report to Anja Engineering Corporation 
and Arizona Industries for the Blind 


On Monday, December 22, 1968, I visited with Mr. Franc 
Pettit and Mr. Dick Rice at the Anja Engineering Corpora- 
tion plant in Monrovia, California. The primary purpose 
of the visit was to observe the manufacture of ball point 
pen cartridges in order to evaluate the feasibility of per- 
forming this operation using blind workers. The secondary 
purpose was to obtain information concerning costs and 
availability of equipment and costs and availability of the 
components involved. A separate report will give detailed 
cost analysis to back up the conclusion that it is feasible to 
perform the ball point pen cartridge operations in one of 
our blind workshops. 


On Monday, December 29, 1968, I visited with Mr. Ira 
McAlister at Arizona Industries for the Blind in Phoenix. 
Primarily, I discussed with him the possibility of making 
ball point pen cartridges in his shop. He appeared to be 
very enthusiastic about the possibility and is looking for- 
ward to an early visit with you to Anja’s plant so that 
he can personally observe the operations involved and be- 
come more familiar with the entire project of making ball 
point pen cartridges. 


While I was at the Phoenix shop, I toured the entire 
facility and was very much impressed with the machine 
shop capabilities of Arizona Industries for the Blind. They 
have a rather sophisticated set-up at the present time and 
are anticipating going into more sophisticated equipment. 
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I asked Mr. McAlister if he might be interested in fabri- 
cating metal components for ball point pens; specifically, 
the nose tips, plunger covers, trim bands and side clips. He 
and his foreman are not familiar with eyelet machine op- 
erations, but reacted favorably to the prospect of further 
investigating and possibly entering into this phase of the 
ball point pen project. In answer to my specific question, 
Mr. McAlister stated that they have very reliable plating 
firms in Phoenix; and he feels that getting parts plated 
to the requirements of the pen specification would present 
no problem to him. 


If any further information is required in regard to the 
two visits outlined above, please feel free to contact me. 
HEM/ctg 


Exhibit B 


WESTERN UNION 
TELEGRAM 


NE148 WELSYB666 LB607 
L PFC375 NL PDF PHOENIX ARIZ 6 
WILLIAM TAYLOR 
NATIONAL INDUSTRIES FOR THE BLIND 
50 WEST 44 ST NYK 


IN ACCORDANCE WITH OUR TELECON THIS DATE, THIS IT TO 
CONFIRM THE WILLINGNESS OF ARIZONA INDUSTRIES FOR THE 
BLIND TO ESTABLISH A COMPLETE FACILITY FOR THE MANU- 
FACTURER OF BALLPOINT PEN REFILL CARTRIDGES, WE ARE IN 
THE PROCESS OF PREPARING THE COST ANALYSIS TO ESTAB- 
LISHING SUCH A FACILITY AND ANTICIPATE PROGRESS WITH 
ALL DUE SPEED 


ARIZONA INDUSTRIES FOR THE BLIND. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
* * * * * * * * — * 
Government Defendants’ Motion to Dismiss, and Opposition to 
Plaintiffs’ Motion for Preliminary Injunction 


Government defendants by their counsel, the United 
States Attorney for the District of Columbia, move the 
Court to dismiss this action for lack of jurisdiction, on the 
following grounds: 


. Sovereign immunity. 

. Judicial nonreviewability. 

. Lack of standing to sue. 

_ Suit barred as to General Services Administration, an 
Agency of the United States and not a suable jurisdic 
entity under any provision of law. 


(Assuming there be any jurisdiction here) Government 
defendants further move the Court, in the sound exercise 
of its judicial discretion, to deny plaintiffs standing to sue 
and dismiss this action, considering: plaintiffs’ lack 
of legal right; the strong balance of equities favoring de- 
fendants; and the public interest in the welfare of the blind 
manifested by Congress’ enactment of the Wagner-O’Day 
Act, 52 Stat. 1196, 41 U.S.C. §§ 46-48 (1938). 

Government defendants also hereby oppose palintiffs’ 
motion for preliminary injunction, on the following 
grounds: 

A. The Court lacks jurisdiction on above grounds 1-4. 


B. Striking the ‘‘proper balance’’, the Court should con- 
clude that the injury to the public interest in the wel- 
fare of blind persons underlying the Wagner-O’Day 
Act; the injury to the interests of the National In- 
dustries for the Blind (the central non-profit coordi- 
nating agency for the blind) and the individual non- 
profit workshops for the blind concerned in this mat- 
ter; and the injury to the Government’s interest in 
its continued procurement of ball point pens and re- 
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fills, if a preliminary injunction were granted, far out- 
weigh plaintiff’s speculative alleged injury if a pre- 
liminary injunction were denied. 


C. No likelihood of plaintiffs’ prevailing on the merits. 


Incorporated herein and made a part hereof (by attach- 
iment) are the following Government exhibits (identified as 


indicated) : 


Government 
Exhibit No. 
1 


Description 


Affidavit executed by Lawson B. Knott, Jr., 
Administrator, General Services Adminis- 
tration. 


Affidavit executed by Bernhard H. Bieri, 
Jr., Rear Admiral, Supply Corps, United 
States Navy, Navy Representatives on and 
Chairman of the Government’s Committee 
on Purchases of Blind-Made Products, with 
annexed ‘‘Schedule of Blind-Made Prod- 
ucts.’” 


Affidavit executed by Leamon F. Donahue, 
Executive Secretary of the Government’s 
Committee on Purchases of Blind-Made 
Products, with annexed memorandum. 


Current regulations promulgated pursuant 
to the Wagner-O’Day Act Purchases of 
Blind-Made Products (41 C.F.R. 51-1.1 to 
oe published 33 F.R. 7627-7628, 23, 
1968. 


Publication entitled ‘‘The Story of the 
Wagner-O’Day Act’? by Robert LeFevre, 
formerly Executive Secretary of the Gov- 
ment’s Committee on Purchases of Blind- 
Made Products (published May 1966 by Na- 
tional Industries for the Blind). 

S. Rep. No. 1330, 75th Cong., 3d Sess. 
(1938), acompanying bill ultimately enacted 
as the Wagner-O’Day Act. 

H. Hep. No. 2249, 75th Cong., 3d Sess. 
(1938), accompanying bill ultimately en- 
acted as the Wagner-O’Day Act. 
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Also incorporated herein and made a part hereof (by 
reference) are the affidavit executed by Robert C. Good- 
pasture, Executive Vice-President, National Industries for 
the Blind, annexed to the motion to dismiss and opposition 
to preliminary injunction being filed in this action by 
defendant National Industries for the Blind; and the follow- 
ing documents annexed to plaintiffs’ ‘‘request for admis- 
sion of genuineness of documents’’: letter dated August 23, 
1968 from Lawson B. Knott, Jr., GSA Administrator, to 
John J. Rooney; letter dated September 12, 1968 from 
L. F. Donahue, Executive Secretary, Committee on Pur- 
chases of Blind-Made Products, also to Congressman 
Rooney; and letter dated October 30, 1968 from Lawson B. 
Knott, Jr.. GSA Administrator, likewise to Congressman 
Rooney. 


In support hereof, a memorandum of points and 
authorities is submitted. 


/s/ Davip G. Bress 
United States Attorney 


/s/ JosEpH M. Hannon 
Assistant United States Attorney 


/s/ Gi ZIMMERMAN 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
a * * * 
Affidavit 


Washington, 
District of Columbia § ** 


Lawson B. Knott, Jr., being duly sworn, deposes and 
says: 


1. He is now and has been since June 8, 1965, the duly 
appointed Administrator of General Services at the head 
of the General Services Administration (GSA), an Agency 
of the United States Government. 


2, As Administrator, he is empowered by the Federal 
Property and Administrative Services Act of 1949 as 
amended (40 U.S.C. 471, et seq.), to prescribe methods of 
procurement, and to enter into contracts, for the supply of 
' personal property to executive agencies of the Govern- 
! ment of the United States. In exercising this statutory 
procurement power, he is vested with discretionary 
authority to determine the procurement policies that will 
be most advantageous to the Government in terms of 
i economy, efficiency or service, taking into due account the 
' program activities of the agencies concerned. He is further 
authorized to delegate and to authorize successive delega- 
tion of any authority vested in him by that Act (Sec. 205(d) 
of the Federal Property and Administrative Services Act 
| of 1949, as amended, 40 U.S.C. 486(d)). 


3. Under Section 302(c)(15) of the Federal Property 
and Administrative Services Act of 1949 (41 U.S.C. 
952(c)(15)), and the Wagner-O’Day Act of 1938 (41 
U.S.C. 46-48), purchases and contracts for procuring blind- 
made products, on behalf of Federal agencies, are to be 
made without advertising. The Wagner-O’Day Act estab- 
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lished a Committee on Purchases of Blind-Made Products 
(**Committee’’), and conferred on the Committee authority 
and responsibility to determine the fair market price of 
suitable blind-made products offered for sale to the 
Government by any non-profit making agency for the 
blind. It further provides that, where the Committee has 
determined the fair market price of such blind-made 
products, and such blind-made products are available, 
Federal agencies are to purchase their requirements of 
such products from the non-profit making agency for the 
blind. (This is subject to limited exceptions found in the 
proviso clause of 41 U.S.C. 48 which are not pertinent here.) 


4. The regulations issued by the Committee, in imple- 
mentation of the Wagner-O’Day Act, appear in 41 CFR 
51-1.1 to 51-112. (See 33 F.R. 7627-7628, May 23, 1968.) 
These regulations specify that it is the responsibility of 
the Committee to determine which commodities are suit- 
able for sale to the Government under the program, the 
fair market prices thereof, and other matters as may be 
necessary to carry out the purposes of the Wagner-O’Day 
Act. The regulations further specify that the Committee 
‘¢will issue to ordering offices through the Federal Supply 
Service, General Services Administration, a schedule of 
blind-made products, listing commodities which must be 
procured from NIB [the National Industries for the Blind, 
the central non-profit making agency for the blind, facil- 
itating distribution of orders among non-profit workshops 
for the blind] or [non-profit] workshops [for the 
blind.]’’ 


5. The Committee on April 10, 1968, issued an interim 
revision to the Schedule of Blind-Made Products adding 
ballpoint pens and refills to the Schedule of Blind-Made 
Products, and notified GSA of this action. This notice 
established the NIB as the sole source of supply for these 
items. 
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6. Accordingly, GSA negotiated a letter contract desig- 
nated as ‘‘Letter of Commitment’’ dated April 16, 1968. 
' his was confirmed by a formal contract consummated on 
November 5, 1968, between the United States of America 
and the National Industries for the Blind for the supply 
of the Government’s requirements of ballpoint pens and 
refills for the period beginning February 1, 1969 through 
' January 31, 1970. This contract assured NIB that an 
amount equal to at least 70% of the Government’s 
estimated annual requirement for ballpoint pens would 
be purchased under the contract. 


7. Also, on November 5, 1968, pursuant to Section 305 
i of the Federal Property and Administrative Services Act 
(41 U.S.C. 255), GSA determined it was in the public in- 
terest to make advance payments to NIB in the amount of 
$1,725,000.00. On that date the United States of America 
and the NIB entered into an agreement providing for 
such payments. GSA has in fact advanced $350,000.00 of 
' such advance payments to NIB in accordance with this 
agreement. 


8. In my judgment, both the supply contract and the 
‘ agreement for advance payments made with NIB were 
' executed by the United States of America in full accord 
| with the laws and regulations pertaining to the Govern- 
ment procurement, including the procurement of blind-made 
products. 


9. GSA, in reliance upon this supply contract and agree- 
| ment, has initiated action to notify its supply and dis- 
| tribution facilities that the NIB (together with affiliated 
blind workshops) is the source of supply, and that pur- 
chase orders may be issued against such contract beginning 
February 1, 1969. 


10. If GSA is enjoined from issuing any orders or pur- 
suing any acts in connection with the supply contract and 
agreement for advance payments, the Government will be 
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irreparably injured. It will be deprived of its established 
source of supply for ballpoint pens and refills; but because 
of the strictures of the Wagner-O’Day Act, it will be 
unable to establish any other source of supply. This in- 
cludes any potential source of supply which may have the 
status of a certified-eligible labor surplus concern. That 
status entitles the concern to preference when part of a 
procurement has been set-aside for labor surplus areas, 
an action which has not been taken in the procurement of 
ballpoint pens. If no set-aside is made, the certified status 
is of consequence only on those occasions when equal low 
bids are received and the certified concern is given 
preference over the other equal low bidders. 


Lawson B. Knorzt, Jr. 


Subscribed and sworn to before me this 10th day 
of January, 1969. 
Hazeu BE. Mites 
Notary Public 


My commission expires February 29, 1972. 


[Szeax] 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


o * * * 


Affidavit 


Washington, 
District of Columbia § ** 


Bernhard H. Bieri, Jr., Rear Admiral, Supply Corps, 
United States Navy, being duly sworn, deposes and says: 


1. I am Department of the Navy representative on and 
Chairman of the Committee for Purchases of Blind-Made 
Products created under authority of the Act of June 25, 
1938 (52 Stat. 1196; 41 U.S. Code 46-48). 


2. In addition to myself as Chairman, the current 

membership of the Committee is as follows: 

Representing the Department of Agriculture 

T. M. Baldauf 

Deputy Director of Operations 

Representing the General Services Administration 

H. A. Abersfeller 

Commissioner, Federal Supply Service 

Representing the Department of Commerce 

Anthony A. Bertsch, Assistant Administrator 

Business and Defense Services Administration 

Representing the Department of the Interior 

Mrs. Ruth G. VanCleve, Director 

Office of Territories 

Representing the Department of the Army 

Col. Daniel F. Munster, QMC 

Chief of Support Services 

Representing the Department of the Air Force 

Augustus A. Riemondy, Brigadier General, USAF 

Director of Supply and Services 
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Representing the Defense Supply Agency 
Earl C. Hedlund, Lt. General, USAF 
Director 


Private Citizen Member 
Jansen Noyes, Jr. 


3. Pursuant to regulations promulgated by the Committee 
on January 27, 1966 31 F.R. 1076, 41 C.F.R. 51-1.5 
National Industries for the Blind is delegated the respon- 
sibility to assist the Committee to assure that these regula- 
tions and the intent of the Wagner-O’Day Act are carried 
out. (This appears in the current regulation in 33 F.R. 7627 
May 23, 1968). 


4. 41 U.S.C. 47 provides that it is the duty of the Com- 
mittee to determine the fair market price of suitable 
commodities manufactured by the blind and offered for 
sale to the Federal Government by non-profit making 
agencies for the blind. It further authorizes establishment 
of a central non-profit making agency and authorizes the 


Committee to make rules and regulations necessary to 
carry out the purposes of the Act. 


5. Section 51-1.4 of the Regulations provides that the 
Committee will issue a Schedule of Blind-Made Products 
listing commodities which must be procured from agencies 
for the blind. A copy of said Schedule as of July 1, 1968 
is attached hereto as Exhibit (A). 


6. The Committee exercises responsibility to determine 
which products manufactured by the blind are suitable for 
sale to the Government. In exercising this responsibility 
the Committee has consistently relied upon and utilized the 
services of National Industries for the Blind to study the 
feasibility of production of items by agencies for the blind 
and to recommend to the Committee items to be added to 
the Schedule. 


7. In this connection National Industries for the Blind 
conducted a feasibility study to determine whether ball 


158 


point pens and refills could be manufactured by agencies 
| for the blind for purposes of sale to the Government. 


8. By letter of January 16, 1968 addressed to the Execu- 
tive Secretary of the Committee National Industries for the 
| Blind stated its intention to recommend that ball point 
_ pens and refills be added to the Schedule. 


9. In accordance with its standard practice, the Com- 
| mittee, by its Executive Secretary, referred the matter to 
| the Contract Review Office of the Directorate of Procure- 
ment, Defense Supply Agency, for review of the proposed 
. prices for ball point pens and refills. That Office is expert 
in the field of commodity price analysis. This is in accord- 
ance with Section 51-1.7(a) which provides that price 
' recommendations may be submitted by the Committee to 
a Government agency for analysis. The Regulation further 
provides that where the analyzing agency does not concur 
| with the price recommendation, the Committee Chairman 
| may appoint a Subcommittee to consider the matter and 
recommend a fair market price to the Committee. 


10. However, the Acting Director of said Contract 
Review Office advised by letter of February 14, 1968 that 
the proposed prices had been reviewed and determined to 
be fair and reasonable. 


11. On 29 February 1968 the Executive Secretary of the 
, Committee forwarded to each of the Committee members 
the proposed addition of ball point pens and refills to the 
Schedule of Blind-Made Products. Thereafter the proposal 
' was approved by each member of the Committee and ball 
point pens and refills were added to the Schedule of Blind- 
Made Products. 


12. That in the Fall of 1968 Plaintiffs in this action pro- 
| tested to the Committee its action in placing ball point pens 
, and refills on the Schedule of Blind-Made Products. 

13. That on 17 December 1968 the Committee met in 

special session to reconsider its action and after detailed 
consideration reaffirmed its original action. 
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14. Finally, it has been the consistent and long standing 
interpretation of the Committee that the provision in the 
Committee Regulations, 41 C.F.R. 51-1.1(b) requiring 75% 
blind employment on direct labor on “all commodities’’ 
means that blind persons must perform 75% of the work- 
shops’ total direct labor on the totality of all products 
produced by the workshops; it does not mean, and was not 
intended to mean, that blind persons must perform 75% 
of the direct labor on each and every particular product 
produced by the workshops. 


Bernuarp H. Brest, Jr. 
Bernhard H. Bieri, Jr., RADM, SC, USN 
Subscribed and sworn to before me this 8th day 
of January, 1969, Washington, D. C. 


ANGELLA J. MrrcoHein 
Notary Public, D.C. 


My Commission expires J uly 14, 1972. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


WasHINGTON ms 
Districr or Conumpra Ss 


Leamon F. Donahue being duly sworn, deposes and says: 


1. Tam now and at all times pertinent to this action have 
been Deputy Assistant Commissioner, Standards and Qual- 
ity Control, of the Federal Supply Service, General Serv- 
ices Administration with additional duties as Executive 
Secretary of the Committee on Purchases of Blind-Made 
Products. 
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2. Exhibit (A) herewith is a memorandum prepared by 
‘me on June 6, 1968 setting forth the substance of a tele- 
phone call I had with Mr. Theodore Arndt, representing 
' Ballerina Pen Company, Inc. and Framar Manufacturing 
Company, Inc. concerning the supplying of ball point pens 
‘by the blind. This memorandum was prepared by me in 
the regular course of business and was addressed to Mr. 
HI. A. Abersfeller, Commissioner of Federal Supply and a 
member of the Committee on Purchases of Blind-Made 
Products. 
Leamon F. DonaHUE 
Leamon F. Donahue 


Subscribed and sworn before me this 8th day of January 
1969, Washington, D. C. 


ANZELLA J. MITCHELL 
Notary Public, D. C. 


My commission expires July 14, 1972 


June 6, 1968 
FMD 
TrLtEPHONE CALL FROM Mr. THEODORE ARNDT 


I received a phone call yesterday from Mr. Arndt con- 
cerning the supplying of ball point pens by the blind. 
While I could not elicit any specific information, he is ob- 
' viously aware of the plans, this information coming from 
some source in the trade to whom NIB has made inquiries 
' yegarding supplies. He understands from this source that 
| NIB will assume supply in February for about 7 0 percent 
of the Government’s requirements. 


He also told me that when he queried you on this matter 
some time ago, he ‘‘drew a blank’’ and that Lloyd Dunkle 
had not offered him any information on the subject. 
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He was calling me as Executive Secretary of the Com- 
mittee, referred to me by Lloyd Dunkle. Since the Com- 
mittee has taken formal action to include ball point pens in 
the Schedule of Blind-Made Products, I told him that the 
supply by NIB was projected but I was unable to confirm 
either the quantity or the date at this time. I sent Mr. 
Arndt a copy of the Schedule of Blind-Made Products 
(which does not, of course, show ball point pens) in re- 
sponse to his request for a copy of the law and regulations. 


Mr. Arndt conversed at some length on the ‘‘philosophic 
issues,’’? since Ballerina Pen Company, which he repre- 
sents, is employing a high percentage of disadvantaged 
persons on whom the impact of supply by the blind would 
be severe. He mentioned the possibility of some compro- 
mise under which the blind would supply less than 70 per- 
cent in order to reduce the impact on other disadvantaged 
persons. 


(signed) L. F. DonaHve 
L. F. Donahue 


ce: 

Official File - FM 

FP 

FM :LFDonahue/slb/6/6/68 5264 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148/68 
Motion To Intervene as Plaintiffs 
* * * * * = * * dl ? 


Trrxmap Ocasto, CaRMEN Fexictano and Mary DeBose, 
citizens and residents of the State of New York, move to 
intervene as plaintiffs in this action in order to assert their 
claims and the claims of all other persons similarly situ- 
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‘ated under the complaint and motions heretofore filed by 
plaintiffs. 


Applicants are, and for more than one year past, have 
been employees of one or the other of plaintiffs engaged in 
the manufacture or assembling of ball point pens or parts 
thereof. 


Trinidad Ocasio, Carmen Feliciano and Mary DeBose 
‘are members of Local 147, Retail & Wholesale Department 
Stores Union, AFL-CIO, which is the representative of 
plaintiffs’ employees, and this action is brought on behalf 
of said Union and the members thereof in the employ of 
plaintiffs. 


Applicants adopt the allegations and prayers contained 
in the complaint and in the motions heretofore filed by 
plaintiffs. 


Applicants will be damaged by the acts of defendants 
‘herein of which complaint is made by reason of the fact 
that they are informed and believe that plaintiffs, Bal- 
lerina Pen Company, Inc, and Framar Manufacturing 
Company, Ine. will be required to discharge most, if not 
all of their employees if said plaintiffs are deprived of the 
right to bid for the furnishing to the Government of the 
United States of ball point pens and the parts thereof. 


Applicants’ interests and the main action have common 
questions of law and fact. 


Dated: January 10, 1969. 


Rercupart & REICHBART 
By Josern K. Retcusarr, a Partner, 
Attorneys for the Applicants 
for Intervention, 
Office & P. O. Address 
41 East 42nd Street 
New York, N. Y. 10017 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


‘Civil Action No. 3148-68 


- * * * * * 
Motion for Temporary Restraining Order 


Plaintiffs move for a temporary restraining order di- 
recting defendant, NIB, to withdraw all applications for 
advance payments from the Government in connection with 
the manufacture of ball point pens or refills; restraining 
NIB from making any further requests for advance pay- 
ments; restraining NIB from making any further commit- 
ments for equipment or components for use in the manu- 
facture of ball point pens or refills; and directing NIB to 
cancel any such commitments entered into since January 
1, 1969, until the Court has passed on plaintiffs’ Motion 
for a Preliminary Injunction. 


Respectfully submitted, 


Jennincs Batey, JR. 
Jennings Bailey, Jr. 
Attorney for Plaintiffs 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * ™ * 


Affidavit 


Jennings Bailey, Jr. being first sworn, deposes and says: 


I am the attorney for the Plaintiffs in the above entitled 
action. 


On December 31, 1968, at around 4 o’clock in the after- 
noon, Mr. Hannon of the United States Attorney’s office 
called me and told me that GSA had entered into an agree- 


164 


ment with NIB providing for advance payments, and that 
the United States Treasury had on that day sent a check 
for $350,000.00 to the Morgan Guaranty Trust Company 
of New York for credit to NIB’s account, to be drawn on 
in payment of obligations incurred by NIB in connection 
with the manufacture of ball point pens and refills. 


After speaking with the client’s representative in Wash- 
ington, I called Mr. Hannon back and told him that I 
planned to file a Motion for a Temporary Restraining 
Order forbidding GSA to approve of any further advances ; 
directing that GSA withdraw the advance just made; for- 
bidding NIB to use this advance or any other advance made 
by the federal government; and forbidding NIB from in- 
curring any further commitments in connection with the 
manufacture of ball point pens and refills until there had 
been a decision on our Motion for a Preliminary Injunction. 


I told him that I felt compelled to bring a motion for 
such an order on the following day, January 1, 1969, un- 


less he would agree on behalf of the Government defend- 
‘ants. Mr. Hannon said that he absolutely could not agree, 
‘and that it would be necessary for me to obtain a court 
order. 


After speaking to Mr. Hannon, I called Duncan Cameron, 
Esquire, who is the local attorney for NIB. Mr. Cameron 
‘also said that he could not agree to any such conditions. 


On the morning of January 1, 1969, I prepared and my 
‘secretary typed a Motion for a Temporary Restraining 
Order, as well as an order for signature. This order con- 
tained the same provisions as outlined above, regarding 
the advance to NIB and the entry into further commit- 
ments. Inasmuch as the clerk of the court told me that 
Judge Gasch was recuperating from an attack of the flu 
‘and that Judge Curran was out of Washington, I finally 
spoke to Judge Sirica who told me that he would not be 
‘willing to sign the order exparte, but that he would hear 
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it in his chambers the next morning at 9 o’clock. I then 
called Mr. Hannon to notify him of the time of the hearing, 
and finally called Mr. Cameron. Mr. Cameron said that 
in the meanwhile he had had an opportunity to talk to his 
people in New York and that they were agreeable to make 
the conditions which I had requested, without requiring 
action by the court. 


Thereafter on or about January 14, Mr. Peers, who is 
the New York attorney for NIB, called me and with con- 
siderable emotion begged me to release NIB from its obli- 
gation not to withdraw the $350,000.00 which had been ad- 
vaneed. The reason for this was that the stock market 
had dropped substantially, and that certain securities which 
NIB held would have to be sold at a very substantial loss 
if the $350,000 was not available to meet commitments 
already made. 


Thereafter I communicated with the client, who tended 
to be opposed to any such release, but who finally upon my 


recommendation, agreed to it. 


I am now informed that NIB has made further applica- 
tions for advance payments, and that these are being proc- 
essed by GSA. 


I would never have consented to the withdrawal of the 
$350,000 advance payment by NIB if I had had any reason 
to believe that it would thereafter apply for further ad- 
vance payments until the Motion for a Preliminary Injunc- 
tion had been passed on by the court. 


Jennincs Baty, JR. 
Jennings Bailey, Jr. 
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Crry or WasHINGTON re 
District oF CoLUMBIA = 

iSubseribed and sworn to before me this 24th day of 
February, 1969. 


TuetMa E. ARNOLD 
Thelma E. Arnold 
Notary Public, D. C. 


My commission expires September 14, 1969 


IN THE UNITED STATES DISTRICT COURT 


Civil Action No. 3148-68 


* * * * 
Affidavit 
Paul J. Day, being first duly sworn, deposes and says: 


| That I am a resident of McLean, Virginia, and partner 
of the firm Arndt & Day, Washington, D. C.; that I have 
practiced since 1951 as Procurement Consultant; that the 
firm of Arndt & Day is servicing 12,000-13,000 firms in con- 
rection with compiling bid specifications, drawings and 
bid forms, conducting searches on prior procurements, at- 
tendance of bid openings throughout the United States 
through approximately 80 field reporters, and reporting bid 
tabulations; that in the daily processing of requests from 
manufacturers for bid forms, I have daily occasion to re- 
view Invitations for Bid; that I have observed that the 
General Services Administration has issued over the period 
of years term contracts varying from 6 months to 12 
months in duration and that it is not unusual if bid forms 
are issued for term contracts of either 6 months or 12 
months duration. 


Respectfully submitted, 


Paut J. Day 
Paul J. Day 


District or CoLuMBIA 
Wasurncton, D. C. 


Subscribed and sworn before me this 16th day of Jan- 
uary 1969, 


KeEnnetH O. THOMPSON 
Kenneth 0. Thompson 
Notary Public 


My Commission Expires June 30, 1971 


IN THE UNITED STATES DISTRICT COURT 
Civil Action No. 3148-68 


° ” * * 
Affidavit 


Frank J. Piotroski, being first duly sworn, deposes and 
says: 


That I am the same Frank J. Piotroski who previously 
made an affidavit in this case in support of plaintiffs’ 
motion for preliminary injunction. 


That I have considered the various papers filed by the 
defendants herein. 


That Framar Manufacturing Company has a contract 
for the supply of ball point pens and refills to the Govern- 
ment for the period from August 1, 1968 to January 31, 
1969; that under this contract any orders placed by the 
procurement officer of any government department during 
the month of January, 1969 may run for a period of 
seventy-five days after the end of the contract period so 
that the supply of pens under plaintiffs’ present contract 
will not necessarily terminate until about April 15, 1969. 


That, if defendant National Industries for the Blind is 
forbidden to furnish ball point pens and refills to the Gov- 
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ernment, there are numerous other manufacturers of ball 
point pens including plaintiffs who could readily supply 
all the Government requirements pending the issuance of 
a solicitation, which would not normally require more than 
two weeks, and the time to open might be as short as three 
weeks. 

That I have had calculations made which show that the 
total price of ball point pens and refills, based on the quan- 
tities called for and prices bid by plaintiff Ballerina and 
four other contractors for smaller amounts for the period 
from August 1, 1968 to January 31, 1969, was $1,573,297.22, 
including freight. That the quantities involved for this 
six month period were approximately 2,100,000 dozen pens. 
That the freight averages about three cents per dozen pens, 
which is paid by the contractors. 


That, calculated on the prices set forth in the contract 
entered into with National Industries for the Blind, the 
price to the Government of the same quantities of pens 
will be $1,669,385.52. In addition, the agencies for the blind 
are not required to pay freight (In the Schedule of Blind- 
Made Products, Procedure for Purchase, it is provided 
that ‘“‘Blind-made products are for delivery aboard the 
vehicle of the initial carrier at the point of production 
[f.0.b. shipping point] for transportation to destination on 
Government bills of lading.) Thus the freight on 2,100,000 
dozen pens would be approximately $63,000.00, and the 
total difference for the six month period would be approxi- 
mately $160,000.00, over 10 per cent of the amount of the 
contract. 


That Ballerina’s actual orders received during this 

period from the Government were $2,617,649.39. Applying 
2617 

the proportion of —— or 1.6, the increased cost to the Gov- 


nv 


573 
ernment would be $256,000.00 which, projected for a full 
year period, would mean that the Government will pay 
$500,000.00 more than at present prices. 
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That plaintiffs would be able to bid on any invitation 
for bids at rates at least as low as their present contract. 

That plaintiffs over the last few years have expanded 
their floor space and purchased considerable amounts of 
equipment because of the increase in Government orders. 
That, as a result of the volume of Government orders, with 
plaintiffs’ plant and equipment and with the labor force 
available, it has not been possible for plaintiffs to pro- 
duce more than a relatively small quantity of fountain 
pens over and above the amount of the Government con- 
tracts; that, as a result of this fact, plaintiffs have no 
sales force and have no substantial market in which they 
are established as suppliers, and that it would in his opin- 
ion take at least ten years for plaintiffs to develop a market 
comparable to the sales to the Government. 


That some of plaintiffs’ machinery was purchased within 
the last year in contemplation of plaintiffs being allowed 
to bid on Government contracts, and that this machinery 
has not even been completely depreciated. 


That plaintiffs did have substantial income on Govern- 
ment orders during the period between the middle of 1964 
and the middle of 1965, the facts being as follows: 


During early 1964 the Government Standardization Di- 
vision of GSA amended the Ball Point Specifications dras- 
tically, the major change being the introduction of a write 
test machine to test the writing quality and capacity of 
the pen refill. 


Subsequently on February 4, 1964 a bid invitation 
+FPNSO-9R-1980-A was issued. 


No ball point pen manufacturer that bid on this invita- 
tion passed the new requirements (especially the write 
machine requirement) and no award was made. Industry 
was called to Washington to recommend additional specifi- 
cation changes. 
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Subsequently on May 15, 1964 a bid invitation was issued 
with a change in the method of award. Previously bidders 
samples not complying with the specifications caused a 
rejection of bid. In the new version of making an award, 
the award would be made to the lowest bidder who pre- 
sented bid samples that met only the visual attributes of 
‘‘balance”’, ‘‘feel’’ and facility of use. The bid samples 
would not be tested under the specifications. However the 
prospective bidders were warned in large type on an 
amendment to the invitation that in the event of award 
their offerings would have to meet the exacting specifica- 
tions as tested by GSA laboratory or any contracts result- 
ing from the bid would be terminated for default. 


i Since none of the previous bidders had been able to pass 
the write out requirements in all ink colors and point sizes 
on the previously rejected bid, nor the ‘‘write on grease”’ 
test, this change in method of award was deemed to be 
most hazardous for any bidder to say the least. Verbal 
protests by Framar Manufacturing Company to the Con- 
tracting Officer came to no avail and, because of the huge 
risk involved in bidding on an unproved specification under 
the award method spelled out, Framar decided not to take 
the risk and did not submit a bid nor did Ballerina. One 
other firm who previously has been fairly successful in 
receiving partial awards failed to bid also. Thus the two 
principal successful bidders in the past were effectively 
prevented from bidding. 


The award subsequently was made to Tuckersharp Pen 
Co. and Mallard Pen Co. These firms could not make satis- 
factory pens under the new specifications and the Govern- 
ment was forced for some six months to purchase pens on 
definite quantity bids, by description only and no specifica- 
tions had to be met. 


Finally, during mid-contract, a cartridge manufacturer 
‘on the West Coast who supplied Tuckersharp and Mallard 
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with refills for the original and subsequent bids in question, 
was able to make the refills meet the new government speci- 
fication and these two firms had completed the balance of 
the contract. Only several months later—in the spring of 
1965—was Framar able to make refills to meet the new 
specification and felt safe to bid successfully on the next 
term contract beginning in August 1965—and it did so 
successfully. 

‘During the latter part of 1964 when Framar did not have 
a term contract it received awards under the aforemen- 
tioned special purchase definite quantity bids that it was 
necessary for the government to issue because of the de- 
linquent non-performance of Tuckersharp and Mallard. 


These two firms were not terminated in contract for 
default. 


, During this procurement turmoil—as Framar anticipated 
_it received ball point pen orders in the latter half of 1964 
amounting to $115,976.91. 


_ Also, to keep its employees employed, Ballerina Pen Co. 
(a subsidiary sales concern for Framar and also a dealer 
in felt tip markers) was fortunate to receive a term con- 
tract award for felt tip markers for the period 9-1-64 to 
8-31-65 (Contract ++GS-00S-28713) (Invitation +FPNSO- 
9P-2016-A-4-1-64) and during this contract period sold felt 
tip markers to the government in the amount of $524,355.64. 


Ballerina bidding as 4 dealer on felt tip markers was 
not able to bid on the subsequent procurement for the 
markers since the prime manufacturer decided that compe- 
tition would force prices down too low for successful bid- 
. ding through a middleman dealer and the firm decided to 
. bid directly. Their bid reflected a drop of over 20 per 
cent from the prices when Ballerina had the contract. 


Due to the failure of the ball point contractors for the 
1964-1965 contract to make scheduled delivery, Framar 
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was able to receive special awards of $115,976.91 for ball 
pens and the award to Ballerina of a contract for felt tip 
markers in September of 1964 for $524,355.64 together 
constituted enough business to hold to a minimum the 
dismissal of personnel. 


That I assumed that, if any significance was to be at- 
tached to the fact that the invitation for bids issued in 
March , 1968 was for only a six-month period, Messrs. 
Arndt and Day, plaintiffs’ long-time Government repre- 
sentatives in Washington, who have had many years of 
experience in connection with Government contracts would 
have called it to my attention. 


That nose tipping machines and most other equipment 
listed in Exhibit E of the Goodpasture affidavit are salable 
machines which could be utilized by other manufacturers 
of ball point pens. 


That the components listed in the said Exhibit could be 
used by other manufacturers of ball point pens and that 
plaintiffs would be willing to purchase such components 
(other than refills which plaintiffs themselves manufacture) 
at National Industries for the Blind’s cost if they were 
successful in obtaining a contract for a substantial part of 
the Government’s requirements. 


Respectfully submitted, 


Frank J. PIOTROSKI 
Frank J. Piotroski 


Districr or CoLUMBIA ne 
Wasuineton, D. C. ~ 


Subscribed and sworn before me this 15th day of Jan- 
uary, 1969. 
TuetMa EH. ARNOLD 
Thelma E. Arnold 
Notary Public 


My commission expires September 14, 1969 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


* * * * * * * * 
Stipulation for Substitution of Parties Defendant 
It is hereby stipulated that: 


Bernhard H. Bieri, Jr., Rear Admiral, USN, Naval 
Supply Systems Command, Department of the Navy, 
Washington, D. C. 

T. M. Baldauf, Deputy Director of Operations, De- 
partment of Agriculture, Washington, D. C. 

Anthony A. Bertsch, Assistant Administrator, Busi- 
ness and Defense Services Administration, Department 
of Commerce, Washington, D. C. 

H. A. Abersfeller, Commissioner, Federal Supply 
Service, General Services Administration, Washing- 
ton, D. C. 

Mrs. Ruth G. Van Cleve, Director, Office of Territories, 
Department of the Interior, Washington, D. C. 


Daniel F. Munster, Colonel, QMC, Chief of Support 
Services, Department of the Army, Washington, D. C. 


August A. Riemondy, Brigadier General, USAF, Di- 
rector of Supply & Services, Department of the Air 
Force, Washington, D. C. 


Earl C. Hedlund, Lt. General, USAF, Director, De- 
fense Supply Agency, Washington, D. C. 


Jansen Noyes, Jr., Hornblower & Weeks—Hemphill, 
Noyes, 8 Hanover Street, New York, N. Y., 10004 


may be added as parties defendant in the above action, in 
their official capacity as members of the Committee on 
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Purchases of Blind-Made Products, and individually, and 
that the action be withdrawn as to the Committee on Pur- 
chases of Blind-Made Products, upon service on the afore- 
said members of the Committee of a copy of the complaint 
filed herein. 


It is further stipulated that the action be withdrawn as 
to defendant General Services Administration. 


It is further stipulated that Lawson B. Knott, Jr., is 
sued both individually and in his official capacity. 


It is further stipulated that service may be made on 
Jansen Noyes, Jr., by service upon Joseph Hannon, Esq., 
United States Attorneys Office, United States Court House, 
Washington, D. C. 


Respectfully submitted, 


JENNINGS BateEy, JR. 
Attorney for Plaintiffs 


JosepH M. Hannon 
Joseph Hannon, Esq. 

Attorney for Defendants 
Lawson B. Knott, Jr., 
General Services 
Administration, and 
Committee on Purchases of 
Blind-Made Products 


Duncan CaMERON 
Duncan Cameron 
Attorney for National 
Industries for the Blind 


December 9, 1968 


Bernhard H. Bieri, Jr., Rear Admiral 

Chairman of the Committee On Purchases of 
Blind-Made Products 

NSUP, Room 0026, Main Navy 

Washington, D. C. 


Dear Rear Admiral Bieri: 


It is my understanding that the Committee on Purchases 
of Blind-Made Products is reviewing the list of products 
appropriate for manufacture by the blind. Such a review 
is certainly commendable and will surely lead to the addi- 
tion of various diversified articles to the list of Blind-Made 
Products. This will have the desirable result of expanding 
job opportunities for the blind as well as providing them 
with additional training and skill. This broadening of 
horizons should make the blind worker more adaptable to 
placement in private industry. 


However, a serious problem may arise as the product 
line for blind-made goods is expanded. This problem is 
the displacement of the existing work-force as products 
previously in the private sector are assigned to the exclu- 
sive domain of the blind. In this regard, I urge that the 
committee in reviewing the feasibility of expanding the 
present product line, give due regard to the impact on 
the private economy—particularly the problem of worker 
displacement. 


This impact could be mitigated if new blind-made prod- 
ucts were in expanding areas of federal demand, with blind- 
made products growing with the anticipated growth of 
federal procurement needs. This would obviously counter 
the motion of exclusive domain for all of a product to be 
assigned to the blind, but it would allow exclusive domain 
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of an expansion area of federal procurement—i.e. all de- 
mand over and above a certain existing level. 


This problem was highlighted for us in the situation 
related to ball-point pens. In this case, an existing sup- 
plier, Ballerina Pen Company was displaced as a govern- 
ment supplier through the transfer of this product line to 
the list of blind-made products. About 200 members of 
a local union of Retail, Wholesale, and Department Store 
Union have been threatened by lay-off because of the loss 
of the government contract to the exclusive production of 
this product by the blind. This particular situation sorely 
grieves us, and we ask that you consider what action -the 
Committee on Blind-Made Products might take to help 
alleviate this displacement threat to these workers. 


This obviously is a critical area of concern for all work- 
ing men and women. They are interested in seeing job 
opportunities for the blind expanded—but not at the cost 
of their currently held jobs. Thus, our recommendation 
that this expansion of job opportunities take place in ex- 
panding markets, and not be used to displace existing 
workers, 


We request that you keep this criteria in mind as you 
expand the list of blind-made products, and we further 
request that you review the ballpoint pen project to see 
what can be done to prevent or mitigate job loss in this 
particular situation. 


Sincerely yours, 


Rupotex Oswap, Economist 
Department of Research 


ce: Jansen Noyes 
Ernst Arndt 
Max Steinbock 
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COMMITTEE ON PURCHASES OF BLIND-MADE PRODUCTS 
WASHINGTON, D. C. 


December 26, 1968 
Honorable John J. Rooney 
House of Representatives 
Washington, D. C. 20515 


Dear Mr. Rooney: 


Your letter of October 17, 1968, to the Administrator of 
General Services on the matter of ball point pens has quite 
properly been referred to the Committee on Purchases of 
Blind-Made Products for reply since the decision to include 
items on the Schedule of Blind-Made Products, for 
mandatory procurement from the blind by Government 
agencies is entirely within the responsibility and authority 
of the Committee. 


In view of the extensive questions which have been raised 
in the matter of ball point pens, the Committee at a special 


meeting on December 17 thoroughly reviewed its actions 
with respect to these items. The conclusion reached was 
that ball point pens were properly included in the Schedule 
of blind-made products. 


The plan of NIB in supplying ball point pens to the 
Government includes the manufacture of cartridges as well 
as certain other components of the pens. The plan also 
contemplates the purchases of cartridges and components 
initially, actual manufacture to begin as engineering and 
equipment procurement permit. If this plan is not 
accomplished within 6 months for cartridges, the committee 
will take action to remove refills from the Schedule of 
Blind-Made Products. 


The information which has been provided you with 
respect to the ability of the blind to operate machines and 
with regard to capabilities and production rates of blind 
workers in general, is not at all in accord with the day-to- 
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day experiences of workshops for the blind participating 
in the Government program. Automated machinery is in 
common use in workshops for the blind. In the case of 
the ball point pens, the automated production equipment is 
being modified as necessary to permit highly efficient use 
by the blind users. 


With respect to the matter of capability to produce a 
product, both in terms of quality and quantity to meet the 
Government’s needs, this is a determination which must 
be made under the law by the Committee and is not one 
which can be shared with any procuring agency. The 
Committee normally looks to NIB in this matter, as it did 
in the case of the ball point pens. Consequently, there was 
no occasion for GSA to conduct plant surveys. It should 
be noted, however, that every Government agency accept- 
ing deliveries from blind workshops must, of necessity, 
and does, inspect deliveries in its normal fashion. 


As to the impact of Government procurement of ball 
point pens on the commercial market, the volume of 
Government business is on the order of 314 percent of the 
total market. It is not considered that allocation of this 
volume to the blind would have any serious impact on the 
market as a whole. In any event, should ball point pens 
not be on the schedule of Blind-Made Products they would 
be bought competitively and Ballerina would have no 
assurance of obtaining future Government contracts. 


The Committee is indeed interested in promoting the 
welfare of every group which requires assistance, and as 
an example, has actively encouraged the employment in 
workshops for the blind of people with multiple handicaps. 
The Committee is also sympathetic to the objectives of 
assisting small business and firms in areas of labor 
surplus. However its principal, and only legal respon- 
sibility under the Wagner-O’Day Act is to assist the blind. 
It does have certain authority in this one area and con- 
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siders that it is continuing to exercise this authority 


y appropriately. 
Sincerely yours, 
fa B. H. Brent, Jz. 
B. H. Bieri, Jr., RADM, SC, USN 
i Chairman 
% Minutes of the Meeting of the Committee on Purchases of 


Blind-Made Products at General Services Administration 
3 P.M., December 17, 1968 


MemBers PRESENT 


y » Admiral Bieri, Chairman Department of the Navy 
Colonel Munster Department of the Army 
; “apa! General Riemondy Department of the Air Force 
-* Mr. Baldauf Department of Agriculture 
n General Hedlund Defense Supply Agency 
Mr. Abersfeller General Services Administration 


Mr. Donahue 
Executive Secretary 


Mr. Sellman 
Counsel 


OrHeERS PRESENT 


Mr. Kolle NIB 
P Mr. Goodpasture NIB 
- Mr. Taylor NIB 
Mr. Covell NIB 
Col. Hanger NIB 
w Mr. Cleland Federal Prisons Industries 
Dr. MacFarland HEW 


The Chairman called the meeting to order stating that 
he was very honored to have this opportunity to convene 
the first meeting of the Committee under his Chairmanship. 
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He called the Committee’s attention to the inquiry 
‘received from Congressman Rooney (New York) regarding 
iball point pens and to subsequent discussions between 
Mr. Arndt, representative of Ballerina, and himself. In 
addition, he received a letter from Mr. Rudolf Oswald in 
his capacity in the AFL-CIO urging that the Committee in 
reviewing the feasibility of expanding the present product 
‘line, give due regard to the impact on the private economy 
—particularly the problem of worker displacement. A copy 
of the letter is attached. 


The Chairman had also received a call from the 
Secretary of Senator Charles Goodell (New York). She 
relayed a message for the Senator that he is very con- 
cerned about the Ballerina pen contract and would like 
to see a favorable decision for Ballerina. If this is not 
possible, he is very much in favor of a phasing-out as 
opposed to an immediate cut-off of their contract. 


The Chairman explained further that Mr. Arndt 
indicated that Ballerina is a firm that has 95 percent 
‘Government business and 5 percent commercial business 
and employs over 200 people who are going to be forced 
out of work on February 1, 1969, when NIB takes over 
production of ball point pens for the Government. In 
‘support of his plea, Mr. Arndt claims that these employees 
are destitute and should get preferential treatment because 
they qualify under the Defense Manpower Policy No. 4 
‘plus the fact that this action is not in accordance with the 
Act or the intent of the Act. He cited specifics and con- 
‘tended that ball point pens are not manufactured items 
and certainly refills are not manufactured items. 


Admiral Bieri recalled that the Committee did take into 
consideration the impact on industry, concluding that 
Government business was only a small percentage of the 
total business. The Committee did not anticipate that it 
would be criticized for the reasons stated on Congressman 
Rooney’s letter. The question of manufacturing of the 
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pens had been reviewed in some detail, and there had been 
a legal opinion on it. He was not able to recall that the 
question of the refills and whether these were considered 
manufactured items had been discussed specifically, but 
the Committee did approve this item and agreed to add 
it to the Schedule. NIB has proceeded on that basis and 
has bought machinery and is practically in business to 
start delivering these items by February 1. 


The Chairman asked to hear from NIB their position 
as they stand today on the contract and what they are 
doing in this area. 


Mr. Goodpasture asked Mr. Bill Taylor, who has been 
in charge of the program since NIB got started, to bring 
the Committee up to date on the status of the four shops 
involved and how soon they will be ready to start shipment. 


Mr. Taylor reported that all of the equipment has been 
designed and placed on order. The shop producing the 
nonretractable pen has received all the equipment and has 
been in operation as of last Thursday. They are doing the 
assembly work on the pen with automatic equipment 
specially designed for use by the blind worker. Total 
equipment costs run about $400,000. 


The two plants making retractable pens: All of their 
equipment will be delivered later this month and will be 
in operation immediately thereafter. To be able to get 
this equipment in operation immediately, NIB has gone 
into the plants and has engineered the whole operation. 
All the preliminary work has been done. It is just a 
matter of getting the machinery hooked up once it is de- 
livered. They will be in operation about January 10, 1969, 
with a pretty good production level. 


Equipment for the Phoenix plant, which will deal with 
the refills, will be delivered in early January. By the 
15th or 20th they will be in full production. The bulk of 
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the manpower will be put into the packaging of the refill 
‘now. NIB has approximately $50,000 tied up in this plant. 
NIB plans to enter the assembly of the point to the 
barrel and filling the cartridge with ink. This will cost 
about $31,000 to $32,000 and will employ 12 to 14 people. 


Mr. Godpasture explained that NIB has arranged with 
GSA for advance payments and they have an arrange- 
' ment between GSA and a New York bank where they have 
a special account and have made their first request for 
advance payment which is in the works now. NIB has 
issued orders for a six-month supply of components. 
These are firm commitments. As the Committee knows, 
NIB has a research and marketing headquarters in St. 
Louis, Missouri, and has designed a testing lab and will 
invest a little over $30,000 in special testing equipment. 
' Pens will be pulled from the lines and sent to St. Louis to 
be subjected to certain tests (write-out and certain 
pressure tests to assure that barrels do not crack). NIB 
also has a quality control man on the staff to travel the 
country for quality control purposes on behalf of NIB. 


The Chairman asked NIB when they would be ready to 
manufacture refills. Mr. Taylor stated that within 30 to 
| 60 days he would be ready to present a proposal to NIB. 
' The shops could be effectively in operation within three to 
' four months after the proposal is approved by NIB. The 
' operations would include assembly, filling, centrifuging, 
cleaning, and packaging. The tip and ball would be pur- 
chased as an assembly. The Chairman asked if this would 
mean that production could be underway six months from 
today, and Mr. Taylor’s answer was in the affirmative. 

General Hedlund asked what was the validity of the 
charge on the legislative history behind the Act—referring 
to blind-made products being made by hand as opposed to 
machine operations. 

Mr. Sellman recalled that there were conversations on 
the House floor on this subject. They were talking in 
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1938 primarily of brooms and mops. In the course of the 
conversation, it was stated that it was to be a hand opera- 
tion. They were presenting the facts as they existed at 
that time. He stated it to be his opinion that in no sense 
did it bar machinery type operation. A bill came from 
the Senate to start with brooms, mops, and other suitable 
items. This statute is trying to benefit the blind people, 
and the rules of statutory construction are that one con- 
strues it liberally. 


Mr. Baldauf asked if any numbers are available of blind 
people that will be employed during the first stage and six- 
month period by NIB. Mr. Goodpasture replied that 80 
to 100 initially will be employed. If and when NIB goes 
into the production of the refill, 13 or 14 people (10 blind 
workers) will be employed in Phoenix for the assembly 
of the refill. When NIB gets the manufacture of refills 
to other shops, this number will increase. 


Mr. Abersfeller stated that as of July 23, 1968, Ballerina 


and Framar have about 140 people in their plant. 


General Hedlund asked how many companies are in the 
business. Mr. Abersfeller stated that there are over 400. 
Mr. Goodpasture stated that industry makes something 
like 1.3 and 1.5 billion pens and Government takes 60 
million—314 percent. Over 400 listed in the Association 
list of membership are manufacturers of complete pens 
or components. NIB is only manufacturing retractable 
and nonretractable pens—not the chain type bought for the 
Post Office Department. Mr. Abersfeller then reviewed 
the history of bidding. 


Dr. MacFarland stated that going back to one of the 
points listed in Mr. Rooney’s letter of October 17, he quoted 
figures indicating NIB would produce only 70 percent of 
the number of pens required, yet GSA has refused to buy 
the 30 percent from other sources. The figures that Mr. 
Goodpasture quoted include the other 30 percent. 
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Mr. Abersfeller stated that the Commitment made to 
NIB guaranteed 70 percent, but GSA is required to buy 
all of their absolute requirements from NIB. Thirty per- 
cent discussed with Mr. Rooney was on the basis that NIB 
would let commercial people do that part. 


General Hedland asked what is the estimate of any 
ramifications of Congressional pressure to restudy, redo 
or do away with the Wagner-O’Day Act. 


Admiral Bieri stated that he wouldn’t want to hazard 
a guess unless we say that a lot of people are on our side 
—He asked Mr. Abersfeller if this particular case carried 
to further Congressional levels would jeopardize the Act. 
Mr. Abersfeller’s reply and further discussion was to the 
effect that there are many friends of the Blind who would 
oppose any change in the Act. 


Mr. Baldauf mentioned that Mr. Arndt says that the 
‘action being taken will result in closing of a plant em- 


ploying 180 to 240 disadvantaged employees. He asked 
if this is actually going to result in the closing of a plant. 


Mr. Abersfeller answered that if it does, it will be because 
Ballerina chooses not to meet the competition in the 
‘market. He stated further that while this is an emotional 
‘appeal, Congress has not yet been able to legislate any 
preference for hardeore unemployed areas. The only 
_ source lies in Defense Manpower Policy No. 4. It has no 
legislative history or background. On the other hand, this 
company has done a yeoman’s job of employing dis- 
advantaged people. 


Mr. Goodpasture referred to Mr. Baldauf’s question if 
they lose Government business, will they close. He stated 
that two years ago they lost it for a 12 month period, and 
they didn’t close. 


Mr. Baldauf stated that had the Committee acted in 
terms of ‘“‘knowing that our action would put a firm out 
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of business”’ and with full knowledge that this would be 
the result, some would have studied this further. On the 
other hand, the Committee has put firms out of business 
before—as in the case of the In-flight Dining Packet. In 
future we would have to study further actions of this Com- 
mittee which would result in putting out of business firms 
which have been given preferred status by the Govern- 
ment—such as an SBA financed firm. He agreed that this 
was not a consideration when the Committee first studied 
the ball point pen action, nor was he questioning this action 
of the Committee. 


Mr. Abersfeller agreed with Mr. Baldauf that when the 
Government has put someone in business, on the other hand 
they should not turn around and take business away from 
them. He stated that he felt one of the sensitive issues 
is not the ball point pen itself—but we do have a serious 
question about the refills. Perhaps the Committee might 
say that there is some doubt in that particular case, but 


since the contract has been let, we do not plan to change. 
Or should we say that this was improper, NIB does not 
propose to manufacture these, and we will turn that part 
around. 


General Hedlund stated that the Committee should stick 
with its decision, though there may be qualms about the 
refills. Once NIB is making the refills, there should be no 
question about it. He felt Mr. Abersfeller’s suggestion is 
a good one. Recognizing that there may be some question 
as to whether the decision was right in the first place, 
because of commitments and equipment investments the 
Government has an obligation to go through with this. 
Before renewal of this agreement, the Committee could 
make a new decision. 


General Riemondy stated that because it was the intent 
of NIB to manufacture these refills, the Committee should 
not consider that it was wrong. 
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Admiral Bieri pointed out that one thing which had not 
been brought out was that there also was an intent to 
manufacture the barrels. 


Mr. Sellman asked if it is correct that NIB plans to 
work into the manufacture of the refills. 


‘Mr. Goodpasture replied that NIB definitely intends to 
look into it, and if it is economically feasible to do so they 
will. NIB has to look into the cost of equipment and the 
percentage of blind labor they can put on it. NIB is now 
in the process of evaluating this possibility, but it has been 
part of their intention and the basis of their Board’s in- 
tention. NIB bought Modglin-Maid in order to get blind 
people into production in the plastic field; therefore, NIB 
should probably go into the production of the plastic 
barrel. 


_ Mr. Kolle stated that there may be some question about 
the refill part. What NIB should do is get into the Com- 


mittee’s hands a determination of whether NIB thinks it 
is feasible to manufacture these refills and if they deter- 
mine they can do this and it looks like a good program 
for blind workers, also give an indication of what kind of 
schedule NIB would be on. 


General Hedlund stated that if NIB decides against 
going into the manufacture of refills we would withdraw 
them from the Schedule. This might preclude the Com- 
mittee from having to determine at this point whether or 
not the refill is appropriate to be on the Schedule. 


The question was raised as to the record of previous 
Committee action. 


Mr. Donahue brought to the Committee’s attention an 
excerpt of the minutes of the January 9, 1968 Committee 
Meeting under NIB’s Annual Report, the Ball Point Pen 
Project as follows: 
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B. Ball Point Pen Project 


Mr. Goodpasture advised the Committee of nego- 
tiations with GSA directed toward possible production 
of ball point pens in Workshops for the Blind. This 
project would provide full time employment for about 
85 blind persons, a large percentage of which could 
be multi-handicapped. NIB management is enthusiastic 
about the possibility of entering this new field of pro- 
duction, and it is hoped that a formal request can be 
made later this month to add the item to the Schedule 
of Blind-Made Products. <A total of $600,000 financing 
by the Shops and NIB will be required and efforts 
are currently underway to arrange such financing. 


Mr. Abersfeller suggested that our statement point out 


' that this is the first step in the plan, that NIB has not con- 


sidered the second step, and we have informed them that 
they should consider it within a certain amount of time. If 
NIB concludes that they will not manufacture the refills, 
action will be taken to remove the item from the Schedule 
of Blind-Made Products. 


The Chairman asked for comments on Mr. Abersfeller’s 
suggestion, adding that he would rather use this approach. 


Counsel stated that this is the light in which he has been 
thinking. 

The Chairman stated that this answers most of the ques- 
tions on the direction in which the Committee should go 
—the only question left is the one which Mr. Baldauf 
brought up: Is there anything that can be done specifically 
for Ballerina. 


Mr. Abersfeller pointed out that Ballerina has never 
sought to use its preference by opposing our method of 


‘nonrestricted procurement. We could not deal with them 


exclusively until we find how many other pen manufac- 
turers qualify. There is little that GSA can do. One 
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_ alternative was mentioned that Mr. Goodpasture and he 
' discussed—that was whether or not NIB would be willing 
' to give up 23 to 25 percent of the production of the pens 
and GSA advertise for those. But if the measurement 
' of people is 140, one-fourth of that number would still 
result in a sizeable amount of people being let go. He 
- reiterated that he knew of nothing that GSA could do. 


Admiral Bieri pointed out that the figures on number 
of people employed go back to July. He asked if it were 
possible to get a current reading on that. We may find 
that Ballerina only has 50 people working for them. 


Mr. Donahue promised a report by the end of this week. 
[There had been no substantial change.] 


Admiral Bieri stated that he felt the only thing the 
Committee can do is to extend regrets. 


General Hedlund stated that the Committee should point 
out that GSA buys only 3 percent from Ballerina and 
that it is a competitive thing. 


Mr. Abersfeller suggested that the Committee mention 
also that we have directed NIB to submit a report to the 
Committee within X number of days. 


The Chairman stated that for the record we can vote on 
a motion that the Committee sustains the position that we 
took previously that the pens and refills are manufactured 
items that properly come within the cognizance of the Act, 
not going into the details of the size of the market, etc., 
and that we consider the refills as a part of the proposed 
production process, and have reviewed all of the previous 
discussion and all of the material submitted to us. We 
still stand by our position. 


The Chairman then directed Mr. Donahue to draw up a 
statement which could be used if NIB fails to conclude 
plans to manufacture refills. 
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General Hedlund reasoned that NIB is the major or- 
' ganization and had prepared an in-depth study—after due 
consideration, this was the Committee decision. 


General Hedlund moved that: 


The Committee sustain the position previously taken 
in placing ball point pens and refills on the schedule 
of Blind-Made Products, and that the Committee re- 
consider its position on the manufacture and/or 
assembly of refills within 6 months. 


The motion was seconded by Mr. Abersfeller and carried 
unanimously. 


Mr. Abersfeller moved that: 


In the future NIB be responsible for providing the 
Committee with a summary document dealing with the 
items to be considered for inclusion in the Schedule of 
Blind-Made Products, with a full justification for in- 
clusion of the item in the Schedule. It should be a 
clear record necessitating an approval or disapproval 
by each Committee member. 


General Hedlund seconded the motion and it was passed 
by the Committee unanimously. 


The Chairman asked if there were any other items of 
business to be discussed. 


Mr. Goodpasture commented that for the record the 
letter from Mr. Oswald was written by him in his capacity 
as a member of the AFL-CIO. Because of that position 
' he was contacted by the union in Brooklyn, New York. He 
was writing in line with his position in the AFL-CIO. 
| This represents another area which is going to be a tough 
one—that is, reconciling our activities with the interests of 
| organized labor. The more blind people we employ, the 
more permanent we will become and people will look to 
' the blind as maybe a threat to union membership. 


The Chairman thanked the Committee members for their 
help and adjourned the meeting at 4:30 p.m. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 


The Court having considered the motion of Trinidad 
Ocasio, Carmen Feliciano and Mary DeBose to intervene 
as plaintiffs in this action; and it appearing that defend- 
ants do not oppose this motion; and the Court being 
sufficiently advised in the premises, 


It is by the Court this day of February, 1969, 
ORDERED : 
That the motion to intervene be, and hereby is, granted. 
United States District Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3148-68 
* * * * 
Order 
The Court having entered judgment dismissing this 
action; upon consideration of plaintiffs’ oral motion for 
an ‘“‘Order for Injunction Pending Appeal’’ and defend- 
ants’ opposition thereto; and the Court being sufficiently 
advised in the premises, 
It is by the Court this day of February, 1969, 
ORDERED: 


1. That plaintiffs’ motion for injunction pending appeal 
be, and hereby is, denied. 


2. That a stay is granted only to and including March 3, 
1969, within which plaintiffs may seek a further stay in the 
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Court of Appeals for the District of Columbia Circuit; 
this stay applies in respect of the following specified 
matters: 


A. National Industries for the Blind is restrained 
from allocating to any of its affiliated Workshops for 
the Blind, any order for ball point pens or refills 
therefor, for sale to the United States Government; 
and 


B. National Industries for the Blind is restrained 
from furnishing, directly or indirectly, to the United 
States Government any ball point pens or refills 
therefor. 


United States District Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3148-68 
* * * * 


Judgment 


This cause having come before the Court on defendants’ 
motions to dismiss, and plaintiffs’ opposition thereto; and 
i on plaintiffs’ motion for preliminary injunction, and de- 
: fendants’ opposition thereto; upon consideration of the 
argument of counsel, the record, and the memoranda of 
the parties; and the Court being fully advised in the 
premises, 


It is by the Court this day of February 1969, 
ORDERED AND ADJUDGED: 


1. That defendants’ motions to dismiss be, and hereby 
are, granted. 


2. That plaintiffs’ motion for preliminary injunction is 


denied as moot. 
United States District Judge 
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Calendar No. 1383 
75th Congress, 3d Session Report No. 1330 
SENATE 


COMMITTEE ON PURCHASE OF BLIND-MADE PRODUCTS 


January 5 (calendar day, February 10), 1938.— 
Ordered to be printed 


Mr. Waeeter, from the Committee on Interstate Commerce, 
submitted the following 


REPORT 
[To accompany S. 2819] 


The Committee on Interstate Commerce, to whom was 
referred the bill (S. 2819) to create a committee on pur- 
chases of blind-made products and for other purposes, 
having considered the same, report thereon with the 
recommendation that the bill (S. 2819) do pass as amended. 


To meet departmental objections the committee found it 
necessary to make several changes in the bill (S. 2819). 
After some discussion it was decided that following the 
enacting clause all be stricken and the following inserted 
in lieu thereof: 


That there is hereby created a Committee to be known 
as the Committee on Purchases of Blind-made Products 
(hereinafter referred to as the ‘¢Committee’’) to be com- 
posed of a private citizen conversant with the problems 
incident to the employment of the blind and a representa- 
tive of each of the following Government Departments: 
the Navy Department, the War Department, the Treasury 
Department, the Department of Agriculture, the Depart- 
ment of Commerce, and the Department of the Interior. 
The members of the Committee shall be appointed by the 
President, shall serve without additional compensation, 
and shall designate one of their number to be chairman. 
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Szc. 2. It shall be the duty of the Committee to determine 


i the fair market price of all brooms and mops and other 
: suitable commodities manufactured by the blind and offered 
| for sale to the Federal Government by any non-profit- 


making agency for the blind organized under the laws of 
the United States or of any State, to revise such prices 


' from time to time in accordance with changing market 
! conditions, and to make such rules and regulations regard- 
i ing specifications, time of delivery authorization of a 


central non-profit-making agency to facilitate the distribu- 
tion of orders among the agencies for the blind, and other 
relevant matters of procedure as shall be necessary to 
carry out the purposes of this Act: Provided, That no 


' change in price shall become effective prior to the expira- 
' tion of fifteen days from the date on which such change is 


made by the Committee. 


Sec. 3. All brooms and mops and other suitable com- 
modities hereafter procured in accordance with applicable 


| Federal specifications by or for any Federal department or 


agency shall be procured from such non-profit-making 


' agencies for the blind in all cases where such articles are 


available within the period specified at the price deter- 
mined by the Committee to be the fair market price for 


: the article or articles so procured: Provided, That this Act 
' shall not apply in any cases where brooms and mops are 


available for procurement from any Federal department 
or agency and procurement therefrom is required under 
the provisions of any law in effect on the date of enactment 
of this Act, or in cases where brooms and mops are pro- 


: eured for use outside continental United States. 


There are several sheltered workshops for the blind in 
various parts of the United States which afford to some 
3,000 sightless persons productive work. These establish- 
ments are not operated for profit. The blind workmen 
receive the entire proceeds in sales after cost of materials 
and other expenses are met. The employment thus fur- 
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nished prevents the workmen so engaged from becoming 
public charges. The number of blind people who can 
thus be gainfully employed is limited by the market for 
their products. If the present market can be broadened, 
more blind workmen can be employed. Brooms and mops 
are the principal commodities produced in these work- 
shops. The various departments of the Federal Govern- 
ment are required to buy their brooms from the Federal 
penitentiaries so far as their needs can be met from these 
sources. About half the broom requirements of the 
Federal Government must, however, be obtained in the 
open market. The bill (S. 2819) would provide after the 
supply of brooms from the Federal prisons has been 
exhausted, executive departments of the Government be 
required to purchase their brooms as well as mops from 
nonprofit-making agencies for the blind. The Government 
would also be required to purchase other suitable com- 
modities produced by the blind where the procurement of 
such commodities is not presently required under the pro- 


visions of any law in effect on the date of enactment of 
this bill. 


The bill (S. 2819) further provides for the appointment 
by the President of the United States of a committee to 
determine the fair market price to be paid for brooms and 
mops and other commodities purchased from such 
agencies, this committee to be composed of a private 
citizen conversant with the problems incident to the em- 
ployment of the blind and a representative of each of the 
Federal Departments buying any considerable number of 
brooms and mops. 


Since well-trained blind workmen can manufacture 
brooms and mops of a quality complying in every par- 
ticular with Government specifications and since by pro- 
viding these people with work the relief rolls can be cor- 
respondingly reduced and since the purchase of such brooms 
and mops and other commodities will entail no additional 
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expense to the Government there would seem to be every 
reason for the enactment of this bill. 


The members of the Senate Committee on Interstate 
Commerce feel that while every logical argument recom- 
mends passage there is also the element of humanity. The 
opportunities for gainful employment to those who have 
been afflicted with blindness are limited. The Government 
should spare no effort to aid and assist them by means other 
than a relief grant. 


The Senate Committee on Interstate Commerce recom- 
mends enactment of the bill (S. 2819) as amended. 
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75th Congress, 3d Session Report No. 2249 
HOUSE OF REPRESENTATIVES 


CREATING A COMMITTEE ON PURCHASES OF 
BLIND-MADE PRODUCTS 


April 28, 1938.—Committed to the Committee of the Whole 
House on the state of the Union and ordered to be printed 


Mr. Cocuray, from the Committee on Expenditures in the 
Executive Departments, submitted the following 


REPORT 
[To accompany S. 2819] 


The Committee on Expenditures in the Executive De- 
partments, to whom was referred the bill (S. 2819) to create 
a Committee on Purchases of Blind-Made Products, has 
considered same and instructed me as chairman to report 
the bill to the House with the recommendation that it do 
pass. 


The bill was introduced in the Senate by Senator Wag- 
ner and in the House by Representative O’Day. It has 
the endorsement of organizations throughout the United 
States interested in the welfare of blind workmen, includ- 
ing the American Foundation of the Blind, Ine., of which 
Hon. Franklin D. Roosevelt is the honorary president and 
Dr. Helen A. Keller counselor. 


The report filed by the Committee on Interstate Com- 
merce of the Senate follows: 


The Committee on Interstate Commerce, to whom was 
referred the pill (S. 2819) to create a committee on pur- 
chases of blind-made products and for other purposes, 
having considered the same, report thereon with the recom- 
mendation that the bill (S. 2819) do pass as amended. 
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To meet departmental objections the committee found 
it necessary to make several changes in the bill (S. 2819). 
After some discussion it was decided that following the 
enacting clause all be stricken and the following inserted 
in lieu thereof: 


‘That there is hereby created a Committee to be known 
as the Committee on Purchases of Blind-made Products 
(hereinafter referred to as ‘Committee’) to be composed of 
a private citizen conversant with the problems incident to 
the employment of the blind and a representative of each 
of the following Government Departments: the Navy De- 
partment, the War Department, the Treasury Department, 
the Department of Agriculture, the Department of Com- 
merce, and the Department of the Interior. The members 
of the Committee shall be appointed by the President, shall 
serve without additional compensation, and shall designate 
one of their number to be chairman. 


“Sec, 2. It shall be the duty of the Committee to de- 
termine the fair market price of all brooms and mops and 
other suitable commodities manufactured by the blind and 
offered for sale to the Federal Government by any non- 
profit-making agency for the blind organized under the 
laws of the United States or of any State, to revise such 
prices from time to time in accordance with changing mar- 
ket conditions, and to make such rules and regulations re- 
garding specifications, time of delivery authorization of 
a central non-profit-making agency to facilitate the dis- 
tribution of orders among the agencies for the blind, and 
other relevant matters of procedure as shall be necessary 
to carry out the purposes of this Act: Provided, That no 
change in price shall become effective prior to the expira- 
tion of fifteen days from the date on which such change 
is made by the Committee. 


“So, 3. All brooms and mops and other suitable com- 
modities hereafter procured in accordance with applicable 
Federal specifications by or for any Federal department or 
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agency shall be procured from such non-profit-making 
' agencies for the blind in all cases where such articles are 
available within the period specified at the price deter- 
' mined by the Committee to be the fair market price for the 
article or articles so procured: Provided, That this Act 
shall not apply in any cases where brooms and mops are 
available for procurement from any Federal department 
or agency and procurement therefrom is required under 
the provisions of any law in effect on the date of enact- 
‘ ment of this Act, or in cases where brooms and mops are 
' procured for use outside continental United States.”’ 


There are several sheltered workshops for the blind in 
' various parts of the United States which afford to some 
3,000 sightless persons productive work. These establish- 
ments are not operated for profit. The blind workmen 
' receive the entire proceeds in sales after the cost of ma- 
' terials and other expenses are met. The employment thus 
' furnished prevents the workmen so engaged from becom- 
' {ng public charges. The number of blind people who can 
thus be gainfully employed is limited by the market for 
their products. If the present market can be broadened, 
more blind workmen can be employed. Brooms and mops 
‘are the principal commodities produced in these work- 
shops. The various departments of the Federal Govern- 
| ment are required to buy their brooms from the Federal 
penitentiaries so far as their needs can be met from these 
sources. About half the broom requirements of the Fed- 
eral Government must, however, be obtained in the open 
market. The bill (S. 2819) would provide after the supply 
of brooms from the Federal prisons has been exhausted, 
: executive departments of the Government be required to 
purchase their brooms as well as mops from non-profit- 
making agencies for the blind. The Government would 
also be required to purchase other suitable commodities 
produced by the blind where the procurement of such com- 
modities is not presently required under the provisions of 
any law in effect on the date of enactment of this bill. 
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_ The bill (S. 2819) further provides for the appointment 
‘py the President of the United States of a committee to 
determine the fair market price to be paid for brooms and 
‘ mops and other commodities purchased from such agencies, 
this committee to be composed of a private citizen con- 
versant with the problems incident to the employment of 
the blind and a representative of each of the Federal De- 
partments buying any considerable number of brooms and 
mops. 
Since well-trained blind workmen can manufacture 
' brooms and mops of a quality complying in every particu- 
lar with Government specifications and since by providing 
these people with work the relief rolls can be correspond- 
ingly reduced and since the purchase of such brooms and 
mops and other commodities will entail no additional ex- 
pense to the Government there would seem to be every 
reason for the enactment of this bill. 


The members of the Senate Committee on Interstate 
Commerce feel that while every logical argument recom- 


mends passage there is also the clement of humanity. The 
_ opportunities for gainful employment to those who have 

been afflicted with blindness are limited. The Government 
should spare no effort to aid and assist them by means 
other than a relief grant. 


The Senate Committee on Interstate Commerce recom- 
mends enactment of the pill (S. 2819) as amended. 


The bill introduced by Mrs. O’Day was referred to the 
Seerctary of the Treasury, who made the following report: 


TreasuRY DEPARTMENT, 
Washington, September 21,1937. 
Hox. Joun J. CocHran, 


Chairman, Committee on Expenditures in the Executive 
Departments, House of Representatives. 

Dear Mr. Cuamman: Reference is made to your letter 
of July 28, 1937, acknowledged July 29, requesting an ex- 
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pression of my views on bill H. R. 7973, to create a Com- 
mittee on Purchases of Blind-Made Products, and for other 
purposes. 


By this bill a committee is created to be known as the 
Committee on Purchases of Blind-Made Products, the said 
committee to be composed of a private citizen conversant 
with the problems incident to the employment of the blind 
and a representative of each of the following Government 
repartments: The Navy Department, the War Department, 
the Treasury Department, and Department of Agriculture. 


The duty is imposed upon the committee to determine the 
fair market price of brooms and mops manufactured and 
offered for sale to the Federal Government by any non- 
profit-making agency for the blind incorporated under the 
laws of the United States or of any State, to revise such 
prices from time to time in accordance with changing mar- 
ket conditions, and to make such rules and regulations as 
shall be necessary to carry out the purposes of the act. 


Section 3 of the bill reads as follows: 


‘‘ AJl brooms and mops hereafter procured by or for any 
Federal department or agency shall be procured from such 
incorporated and non-profit-making agencies for the blind 
in all cases where such articles are available at the price 
determined by the committee to be the fair market price for 
the article or articles so procured: Provided, That this 
Act shall not apply in any cases where brooms and mops 
are supplied or manufactured by any Federal department 
or agency under the provisions of any law in effect on the 
date of enactment of this Act.’’ 


It is noted that there is no privisions in the bill relative 
to distribution of Government business among the various 
institutions but from informal discussion with Mr. Robert 
B. Irwin, executive director, American Foundation for the 
Blind, Inc, New York, N. Y., it is understood that that 
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organization will cooperate with the Committee on Pur- 
chases of Blind-Made Products in arranging for the pur- 
chase of brooms and mops of the various agencies for the 
blind on a pro rata basis, and it is assumed that the said 
committee will make appropriate rules and regulations cov- 
ering this phase of the matter. 


This Department is in sympathy with the purpose of the 
proposed legislation and favors enactment of the bill with 
the following modification of section 3 thereof, for the rea- 
son stated: 


Insert after ‘‘in any cases where’’ in line 20, page 2, the 
words ‘‘there are available’’, deleting ‘‘are’’ at the be- 
ginning of line 21. 


Since brooms and mops are supplied or manufactured by 
Federal agencies under the provisions of existing law, it is 
considered desirable to make it clear that it is only in 
cases where brooms and mops so manufactured or supplied 


are available, that ‘‘this Act shall not apply.’ 


Very truly yours, 


Wayne C. Tayzor, 
Acting Secretary of the Treasury. 


The Senate bill contains the changes recommended by 
the Acting Secretary of the Treasury. 
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Burnp-Mapve Propucts 


The Speaker. The Chair recognizes the gentleman from 
New York [Mr. Lanzetta]. 

Mr. Lanzetta. Mr. Speaker, I ask unanimous consent for 
' the present consideration of the bill (S. 2819) to create a 
commission on purchases of blind-made products, and for 
other purposes. 


The Clerk read the title of the bill. 

Mr. Martin of Massachusetts. Mr. Speaker, may the bill 
be reported? 

The Speaker. Without objection, the Clerk will read the 
bill. 


There was no objection. 
The Clerk read as follows: 
Be it enacted, etc., That there is hereby created a 


Committee to be known as the Committee on Purchases 
of Blind-made Products (hereinafter referred to as 
the ‘‘Committee’’) to be composed of a private citizen 
conversant with the problems incident to the employ- 
ment of the blind and a representative of each of the 
following Government departments: The Navy Depart- 
ment, the War Department, the Treasury Department, 
the Department of Agriculture, the Department of 
Commerce, and the Department of the Interior. The 
members of the Committee shall be appointed by the 
President, shall serve without additional compensation, 
and shall designate one of their number to be chairman. 


Src. 2. It shall be the duty of the Committee to deter- 
mine the fair market price of all brooms and mops and 
other suitable commodities manufactured by the blind 
and offered for sale to the Federal Government by any 
nonprofit-making agency for the blind organized under 
the laws of the United States or of any State, to revise 
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such prices from time to time in accordance with chang- 
ing market conditions, and to make such rules and 
regulations regarding specifications, time of delivery, 
authorization of a central nonprofit-making agency to 
facilitate the distribution of orders among the agencies 
for the blind, and other relevant matters of procedure 
as shall be necessary to carry out the purposes of this 
act: Provided, That no change in price shall become 
effective prior to the expiration of 15 days from the 
date on which such change is made by the Committee. 


Sec. 3. All brooms and mops and other suitable com- 
modities hereafter procured in accordance with appli- 
cable Federal specifications by or for any Federal de- 
partment or agency shall be procured from such non- 
profit-making agencies for the blind in all cases where 
such articles are available within the period specified 
at the price determined by the Committee to be the 
fair market price for the article or articles so procured: 
Provided, That this act shall not apply in any cases 
where brooms and mops are available for procurement 
from any Federal department or agency and procure- 
ment therefrom is required under the provisions of any 
law in effect on the date of enactment of this act, or in 
cases where brooms and mops are procured for use out- 
side continental United States. 


Mr. Martin of Massachusetts. Mr. Speaker, reserving 
the right to object, will the gentleman from New York 
explain the bill? 

Mr. Lanzetta. Mr. Speaker, this bill creates a Com- 
mittee on Purchases of Blind-made Products, to be com- 
posed of a private citizen conversant with the problems 
incident to the employment of the blind and a representa- 
tive from each of the Departments of the Government 
named in the bill. Under present conditions organizations 
for the blind are ruinously competing against each other 
in an effort to get Government work. The competition has 
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become so keen that the prices at which this work is now 
being let are so low as to be practically ruimous, 

We have been assured that under this bill the commit- 
tee which it creates will first establish what the fair prices 
for these articles are; and, second, it will distribute the 
orders among the various agencies for the blind. In other 
words, instead of the present cutthroat competition the 
blind people who are engaged in this type of work will be 
able to obtain it at a fair price. They want to help them- 
selves and by passing this bill we will not only be helping 
them to keep occupied, but we will also make it possible 
for them to receive fair and adequate compensation for 
their work. 

Mr. Martin of Massachusetts. Are they inmates of 
institutions? 

Mr. Lanzetta. No; they are not inmates of institutions. 
They belong to organizations which not only assist them 
but also obtain work for them. It seems that a great many 
persons who suffer with this affiiction devote themselves 
to the making of mops and brooms. 

Mr. Martin of Massachusetts. They do not make any 
other article except mops and brooms? 

Mr. Lanzetta. That is all. 

Mr. Martin of Massachusetts. What committee does 
this come from? 

Mr. Lanzetta. From the Committee on Expenditures in 
the Executive Departments, of which the gentleman from 
Missouri [Mr. Cochran] is chairman. 

Mr. Martin of Massachusetts. Does it come with a 
unanimous report? 

Mr. Lanzetta. Yes; there was a unanimous report. It 
has also been passed by the Senate, as the gentleman knows. 

Mr. Michener. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield. 

Mr. Michener. This legislation would permit the agency 
established to fix the price at which the Government would 
buy mops and brooms. 
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Mr. Lanzetta. The gentleman is correct. 

Mr. Michener. This would take the buying of mops 
and brooms out of competitive bidding? 

Mr. Lanzetta. That is right. 

Mr. Michener. Who is going to do the allocating as 
to whom the contracts will be let? 

Mr. Lanzetta. This committee will allocate the work 
: to the various organizations and will see to it that each 
gets a fair share of the work. 

Mr. Michener. Assume a manufacturer of mops in 
New York City employs only blind people in his factory. 
| Has the gentleman such an institution? 

Mr. Lanzetta. I do not know whether there is such an 
institution or not. 

Mr. Michener. If the gentleman is on the committee, he 
i should know. Does he know that there are any institutions 
manufacturing mops or brooms that employ only blind 
people? 

Mr. Lanzetta. Yes. Under this bill the committee will 
be composed of a private citizen conversant with the prob- 
lems incident to the employment of the blind, and one who 
is fully acquainted with all the blind organizations in the 
United States engaged in this particular kind of work. I 
understand that these blind organizations work pretty close 
together. 

Mr. Michener. I have in mind institutions of this kind 
that manufacture mops or brooms—not in my district, how- 
ever. They hire workmen. They hire some blind people. 
Because that institution employs blind people is no rea- 
son why the Federal Government should fix the price which 
the Federal Government will pay for a product, and thereby 
eliminate competition. 

Mr. McGranery. Will the gentleman yield? 

Mr. Lanzetta. I yield to the gentleman from Penn- 
sylvania. 

Mr. McGranery. May I say to the gentleman I feel this 
bill has been designed to take care of institutions where 
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they are training blind persons. This committee would 
‘ purchase the products made by these blind students. For 
instance, in Philadelphia we have the Pennsylvania School 
for the Blind, which is the only place I know of through- 
‘out the State that makes brooms, mops, and so forth. 
i After they have been sufficiently trained, they are turned 
out of the institution and can go anywhere to obtain em- 
ployment. I believe, under the bill, if it passes, persons 
employing in private industry blind people certainly will 
be on a competitive basis and not receive the benefits of 
this act. 
i Mr. Michener. We have another resolution coming up 
here to investigate monopolies, trusts, and things of that 
' kind. A bill preceding that bill by an hour or two sets 
up a monopoly or trust and provides that the Government 
must pay a given price fixed by this agency of the Gov- 
ernment, regardless of what the articles may be bought for 
' on the open market in competition with ordinary labor. 

Mr. Lanzetta. May I explain to the gentleman that, 
because of the situation as it now exists, the brooms and 
mops now being manufactured for the Federal Government 
are now all being made practically by blind organizations. 
The reason for this condition is that private industry 
cannot compete with the blind organizations insofar as 
Government purchases of these products are concerned. 
I understand that the manufacturers of mops and brooms 
are not interested in this bill, nor do they feel that this 
bill will affect them in any way. The competition in this 
field exists mostly between various blind organizations 
throughout the United States which, in their enthusiasm 
to obtain this work, are cutting the prices down so low 
that they are now at a level where even the blind cannot 
earn enough money to live on. 

Mr. Michener. The gentleman from Pennsylvania [Mr. 
McGranery] just stated the purpose of this bill is to give 
relief to institutions which teach people how to make brooms 
and how to make mops. If that is true, this would be a 
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direct subsidy to that particular institution. Is that not 
true? 

Mr. Lanzetta. No; that is not true. I explained to the 
gentleman what the situation is in this field. I say that 
because of the keen competition this field is now already 
controlled by blind workers. 

Mr. Michener. Give us an illustration of what you mean 
by blind organizations. Give us one. 

Mr. Lanzetta. Here is what I mean by blind organi- 
zation. There is a blind organization in New York City. 
Mr. Michener. There are a lot of them up there. 

Mr. Lanzetta. I know of one, the lighthouse at Fifty- 
ninth Street. I understand that this organization not only 
trains them but that it also provides them with work so 
that once they learn how to do a particular kind of work 
they are placed in plants where only blind people are 
employed. The gentleman must understand that blind 
people cannot engage in every type of work. Their field 
is very limited. This making of brooms and mops is one 
of the few things that most blind people can do and that 
is the reason why private industry has practically stepped 
out of this field. 

Mr. Michener. I want to assist the blind people and 
we have done it by various kinds of subsidies. That is 
all right and proper. We should do it, but in doing so I 
doubt the wisdom of setting up a price-fixing agency in 
the Government, which agency will have the discretion 
of determining what the Federal Government is going to 
pay for its mops and brooms, regardless of market price. 
I may say the Government uses thousands and thousands 
of dollars worth of them every year. 

Mr. Lanzetta. I do not know whether I have made my- 
self clear or not. This committee is created for the pur- 
pose of eliminating the present cutthroat competition. The 
gentleman must understand that there are thousands of 
blind people who are not able to do all the things in life 
that the ordinary normal person can do; consequently, they 
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have concentrated in a few trades. The making of mops 
and brooms is one of the fields where we find most of the 
blind people engaged in, so that whenever the Govern- 
ment is in the market for brooms and mops we find that 
the various blind organizations throughout the United 
States in their anxiety to obtain the work bid so low as 
to leave very little for the individual worker. 

This bill will eliminate the present ruinous competition 
because under this bill the committee will have the power 
to establish a fair market price for these articles and to 
distribute the orders among the various blind agencies. If 
private industry was in competition with these blind organi- 
zations, I might agree with the gentleman that there would 
be some cause for complaint; but I have been given to 
understand that private industry is not in competition 
with these organizations insofar as these articles are con- 
cerned. 

The Speaker. Is there objection to the request of the 
gentleman from New York? 

Mr. Crawford. I object, Mr. Speaker. 

The Speaker. The Chair recognizes the gentleman from 
New York to suspend the rules and pass the bill. 

Mr. Lanzetta. Mr. Speaker, I move to suspend the rules 
and pass the bill (S. 2819) to create a Committee on Pur- 
chases of Blind-made Products. 

The Clerk read the title of the bill. 


ORDER OF BUSINESS 


Mr. Rayburn. Mr. Speaker, I ask unanimous consent 
that the conferees on the part of the House have until mid- 
night tonight to file a report on the bill H. R. 10618, the 
flood-control bill. 

Mr. Martin of Massachusetts. Reserving the right to 
object, Mr. Speaker, and, of course, I am not going to 
object, when is that bill going to be called up? Is not 
that the spending bill? 
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Mr. Rayburn. Tomorrow we will have two matters we 
must dispose of. One is the conference report on the wage 
and hour bill, and the other is the conference report on 
the recovery bill. As I understand, there will be at least 
two separate votes in connection with disposing of the 
recovery Dill. 

Mr. Taber. There will be more than two separate votes 
on the spending bill, four or five, anyway. 

Mr. Rayburn. If we could get to the flood-control bill 
tomorrow we would like to do it, otherwise it will have 
to go over until Wednesday. 

Mr. Martin of Massachusetts. I have no objection, 
Mr. Speaker. 

The Speaker. Is there objection to the request of the 
gentleman from Texas? 

There was no objection. 


FiLoop ConTROL 


Mr. Whittington, from the committee of conference, sub- 
mitted a report and statement. 


Burnp-Mapve Propucts 


The Speaker. Is a second demanded on the motion of 
the gentleman from New York to suspend the rules and 
pass the bill S. 2819? 

Mr. Crawford. Mr. Speaker, I demand a second. 

The Speaker. Without objection, a second will be con- 
sidered as ordered. 

There was no objection. 

The Speaker. The gentleman from New York will be 
recognized for 20 minutes, and the gentleman from Michi- 
gan will be recognized for 20 minutes. 

Mr. Lanzetta. Mr. Speaker, I yield 5 minutes to the 
gentleman from Pennsylvania [Mr. McGranery]. 

Mr. McGranery. Mr. Speaker, I had no notice this bill 
was going to be presented this afternoon. I know of no 
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more humane picce of legislation that has been presented 
to this Congress than this particular bill, dealing with 
products created by persons afflicted with blindness. 

I read in last Sunday’s paper about the training of 
youngsters born blind, who have never had the advantages 
of sight. The big problem is: How are they to be trained 
so they may be independent and be able to create some in- 
come of their own? This bill which the gentleman from 
New York [Mr. Lanzetta] has taken upon himself to 
put through the House is one designed to make possible 
the absorption of brooms, mops, and wares made by blind 
people. In my district I have an asylum for the blind. 
T have realized, after talking with these blind men, just 
what it means that they be kept busy. There is no more 
active mind in a human body than the mind of a blind 
person, because he is constantly concentrating and not 
being disturbed by things that go on about him. The 
Members of this House have no need to fear blind-made 
goods entering into competition with private mdustry. 
‘As I see it, the committee this bill creates is established 
merely for the protection of the blind persons themselves. 
The institutions where blind people are taught are not 
institutions conducted by businessmen but rather by peda- 
gogs. They are teachers; they are instructors; they know 
nothing of the outside world, so it is absolutely essential, 
if the blind are going to get a fair price for their prod- 
ucts, that they have in charge of the distribution of their 
products someone who knows business methods and who 
has been trained along business lies. This is not the 
creation of a monopoly. This bill does not establish a 
price-fixing body in the sense we have come to understand 
the words ‘‘price-fixing body’’; rather it sets up a price- 
fixing body for the protection of the blind themselves. 

Mr. Dorsey. Mr. Speaker, will the gentleman yield? 

Mr. McGranery. I yield to the gentleman from Penn- 
sylvania. 


Mr. Dorsey. In protecting the price level of the prod- 
ucts of these institutions, you at the same time protect 
the price level of private manufactures. 

Mr. McGranery. I thank the gentleman. I believe that 
is a fair statement. There is absolutely no fear of a 
monopoly or a price-fixing body here. We must under- 
stand that the schools where the blind are trained and 
where the goods are made are not conducted by persons 
with business training. 

Mr. Wadsworth. Mr. Speaker, will the gentleman yield? 

Mr. McGranery. I yield to the gentleman from New 
York. ; 

Mr. Wadsworth. Is the institution which furnishes these 
materials to the Government bound in its contract with 
the Government by the provisions of the Walsh-Healey 
Act? 

Mr. McGranery. I am not familiar enough with the act 
to answer that question. I am looking particularly at 
the human side of this problem rather than the legal 
phase of it. I do not know whether there will be any 
interference from the Walsh-Healey Act in this matter. 
I believe someone more conversant with the bill had best 
answer the question. 

Mr. Sirovich. Mr. Speaker, will the gentleman yield? 

Mr. McGranery. I yield to the gentleman from New 
York. 

Mr. Sirovich. I believe the fundamental purpose of this 
humane bill is to make the blind people self-supporting 
and self-respecting as American citizens. 

Mr. McGranery. Exactly, and to occupy their time. 
Just picture in your own mind for a moment your sight 
being blotted out and your sitting here not knowing what 
is going on about you and being unable to do anything 
except twitch your fingers. There is no more serious 
problem before our people today than this one. 

Mr. Crawford. Mr. Speaker, will the gentleman yield? 
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Mr. McGranery. I yield to the gentleman from Michigan. 
Mr. Crawford. Can the gentleman tell us whether or 
not the terms of the Walsh-Healey bill as now about to 
be revised will operate in such a manner as to prevent 
the Government from buying products made by such a 
nonprofit corporation organized in behalf of the blind? 
Mr. MeGranery. I cannot answer that question. 


{Here the gavel fell.] 


Mr. Lanzetta. Mr. Speaker, I yield myself such time 
as I may need. 

Mr. Speaker, as already explained, this bill is for the 
purpose of creating a Committee on Purchases of Blind- 
made Products. This committee will consist of a private 
citizen conversant with the problems incident to the em- 
ployment of the blind and a representative of various 
Government departments. 

Mr. Houston. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield. 

Mr. Houston. There will not be any salary attached to 
memebership on this committee? 

Mr. Lanzetta. No; none at all. 

Mr. Houston. Who will appoint the members of the 
committee? 

Mr. Lanzetta. The heads of the various departments 

: will appoint the representatives of the departments to the 
committee. 

I understand that there are many blind organizations 
where persons who suffer with this affliction go to get 
work. Many of them have been trained in the business 
of making mops and brooms. In the last several years, 
because of the drop in this business, these various organi- 
zations have gone into keen competition with each other 

‘ so much so that the prices which they quote in seeking 
' this work are so low as to be practically ruinous. 

Many of the Members of this House may be worried about 
| whether this bill will give a monopoly to the blind people 


to the detriment of private industry. I might explain to 
Members of the House that private industry does not 
compete in this field. They realize that this is a field 
exclusively engaged in by blind people, and, consequently, 
whatever we do under this bill today will not in any way 
injure private industry. 

There is one thing I want to point out which was called 
to my attention by the gentlemen who objected to the 
unanimous-consent request, and that is that section 2 of 
the bill reads as follows: 


It shall be the duty of the committee to determine 
the fair market price of all brooms and mops and other 
suitable commodities manufactured by the blind and 
offered for sale to the Federal Government by any 
non-profit-making agency for the blind organized under 
the laws of the United States or of any State. 


Under this bill, no profit-making organization will share 


in the work that will be allotted. 

Mr. Sirovich. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield. 

Mr. Sirovich. As I understand this Dill, it will take 
care of about 3,000 blind people all over the United States 
who otherwise would be liable to become public charges, 
and it is also my understanding that they receive all the 
money that is received from the sale of these articles, 
minus the expenses, for their own comfort and benefit, 
and the bill will allow others to come in later? 

Mr. Lanzetta. I agree with the gentleman. 

Mr. Sirovich. Why should anybody object to this? 

Mr. Lanzetta. I also wish to point out to the House 
that with respect to blind people, their field of activity 
is limited, and that they do not have many diversions. 
We all know that the average person who is not incapaci- 
tated by any serious affliction, even though unemployed, 
can occupy his mind in many ways. These blind people 
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who unfortunately are also limited in their diversions 
' must have something to do to occupy their time, and it is 
for this reason that they are so anxious to obtain this 
work and why they do not hesitate to quote very low 
figures in trying to obtain this work. 

Mr. Sirovich. Is it not a fact that these little returns 
which they receive prevent them from becoming public 
charges? 

Mr. Lanzetta. Yes. 

Mr. O'Malley. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield to the gentleman from Wisconsin. 

Mr. O'Malley. There is no question about these people 
competing with labor because there is no organized labor 
in this field. 

Mr. Lanzetta. The gentleman is correct. 

Mr. O'Malley. And it usually has been a sweatshop 
field at the best, has it not? 

Mr. Lanzetta. Yes. 

Mr. Haines. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield. 

Mr. Haines. Is the gentleman’s bill limited to brooms 
and mops? 

Mr. Lanzetta. Brooms, mops, and I may say that the 
Senate bill contains the words ‘‘and other suitable com- 
modities manufactured by the blind and offered for sale 
to the Federal Government.”’ 

Mr. Haines. I have in my district a blind center in 
one of the cities: they could qualify to sell their products 
to the Federal Government? 

Mr. Lanzetta. Yes; they could. 

Mr. Wadsworth. Can the gentleman answer my ques- 
tion addressed to the gentleman who preceded him as to 
whether the Walsh-Healey Act applies to this operation? 

Mr. Lanzetta. I do not believe it does. 

Mr. Wadsworth. What I want to know is whether it 
will be compulsory that the blind receive 40 cents an hour. 


215 


As I understand, that is what the Walsh-Healey Act pro- 
vides with respect to goods furnished under contract to 
the United States Government. 

Mr. O’Malley. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield. 

Mr. O’Malley. I may be able to help the gentleman. 
I do not believe the Walsh-Healey Act can apply to a 
nonprofit-making cooperative organization such as this 
provides. 

Mr. Wadsworth. Is the gentleman sure? 

Mr. O’Malley. It does not apply to fraternal nonprofit 
groups or cooperatives in my State. 

Mr. Wadsworth. This is not a cooperative or a fra- 
ternity. 

Mr. O’Malley. A nonprofit organization would be usually 
under the cooperative laws, would it not? 

Mr. Wadsworth. I would like to be sure. 

Mr. Snell. Is this a nonprofit organization? 

Mr. O’Malley. Yes. 

Mr. Snell. And the money goes to pay this labor? 

Mr. Michener. Whether it was a cooperative organiza- 
tion would make absolutely no difference here, because the 
Walsh-Healey Act attempts to fix hours and wages and 
working conditions for the producers of all Government- 
purchased materials within the contract price limitation, 
and whether it is a cooperative or not has nothing to do 
with it. It is just a question if the Government fixes the 
conditions. I asked the gentleman a while ago whether 
or not this would repeal the existing law by implication. 

Mr. Lanzetta. Mr. Speaker, I agree with the gentle- 
man from Wisconsin [Mr. O’Malley] that inasmuch as this 
applies to nonprofit organizations, that the Walsh-Healey 
Act does not apply. 

Mr. Sirovich. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. I yield. 

Mr. Sirovich. Mr. Speaker, in reply to the gentleman 
from Michigan, who suggests that maybe a monopoly is 
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' created, let me call attention to the report, which says 
that about half of the broom requirements of the Federal 
Government have to be obtained in the open market. That 
shows there will be no monopoly. 

Mr. Fuller. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. Yes. 

Mr. Fuller. It is my opinion that even if the Walsh- 
' Healey Act would be a restriction against this kind of 
' goods by passing this act for the purpose of helping this 
particular class of people, it would to that extent repeal 

the Walsh-Healey tax, and most of the membership of the 
| House would be very glad to see that done in order to 
take care of these people. 

Mr. Eberharter. Mr. Speaker, will the gentleman yield? 

Mr. Lanzetta. Yes. 

Mr. Eberharter. I have one of these blind centers in my 
district, and I am interested in the legislation the gentle- 
man is presenting to the House. I understand that labor 
has no objection to this bill. 

Mr. Lanzetta. No objection whatsoever. 

Mr. Eberharter. Will this have any effect upon the 
purchase by the Government of prison-made mops and 
brooms? 

Mr. Lanzetta. No, because the Government puchases 
a certain amount of prison-made goods, and I think that 
the only time it goes out into the open market is when the 
amount produced by prison labor is not sufficient. I may 
say to the House that this bill has been endorsed by Dr. 
Helen A. Keller and by the American Foundation of the 
Blind, Inec., of which President Franklin D. Roosevelt is 
the honorary president. 

Mr. Speaker, I trust that the membership of this House 
will support this measure. 

Mr. Crawford. Mr. Speaker, I yield myself 10 minutes. 
I certainly have not objected to this bill for the purpose 
of doing an injury to the blind. I have had too much 
practical experience in and around some of the works 
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where these people keep themselves occupied. My reason 
for objection was that we not rush in and pass a bill here 
that may resolve itself into preventing the sale of the 
products of the blind. Let me ask the members of the 
committee in charge of this bill one or two questions. Let 
us consider the Blind Institute, of Minneapolis, Minn., where 
it is a voluntary set up, and where the merchants and 
businessmen and private citizens of that town encourage 
the bringing together of machinery and buildings and even 
of an organization to keep all of the blind people in the 
city of Minneapolis engaged in making brooms and rugs 
and mops and trinkets of all kinds. What effect will this 
type of bill have on that institution? Then, let us take 
another illustration. I understood one of the gentlemen 
to say that all mops and brooms are made by these non- 
profit blind institutions. I do not want to say that that 
is a misstatement, but I cannot possibly believe it under 
any circumstances. 

Mr. Lanzetta. Mr. Speaker, will the gentleman yield? 

Mr. Crawford. Yes. 

Mr. Lanzetta. I made the statement that insofar as 
Government consumption is concerned, private industry has 
not competed because of the fact that so many blind or- 
ganizations compete amongst themselves, and that the bid 
prices are so low as not to interest them. 

Mr. Crawford. Is this a correct interpretation of that 
statement—that when private industry makes a bid to 
the Government on mops and brooms, and that bid is 
compared to the bid made by nonprofit blind organizations, 
the bid made by the nonprofit organization is so low that 
private industry is out of the field? 

Mr. Lanzetta. That is correct. 

Mr. Crawford. Suppose this price-fixing scheme moves 
that price above the prices being quoted by that part of 
private industry which manufactures brooms and mops 
and which heretofore has been unable to secure any of 
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the Government business? Then what happens to the 
products of the blind? 

_ Mr. Lanzetta. I do not think that will ever occur, for 
this reason. First of all, you are dealing with a non- 
profit organization, and, secondly, you are dealing with 2 
type of people who are afflicted and who are willing to 
-work not so much for the money but to keep themselves 
occupied, so that the proposition of prices getting above 
the market level is somewhat remote. 

Mr. Crawford. Do I understand that in the broom and 
mop industry mechanical devices are not used in bringing 
together the elements that go to make up a broom or 2 
mop? 

Mr. Lanzetta. So far as the blind are concerned, it is 
mostly hand work. 

Mr. Crawford. I know it is by personal experience, 
put you are bringing into operation here a price-fixing 
scheme, which is governed by humanitarian motives, to the 
end that the efforts of blind people and their products 
shall bring a living wage. Suppose when that price is 
fixed, it goes above the price made by A, who is running 
a mechanized broom or mop factory. Then will the Gov- 
ernment buy blind-made products at a higher price than 
that bid by private industry? 

Mr. Lanzetta. Private industry cannot compete now 
with these blind-made products. If some machinery should 
come on the market tomorrow, that would make it possible 
for private industry to manufacture brooms and mops more 
cheaply than the blind, then some change would have to 
be made. 

Right now, and that fact was brought out forcibly be- 
cause no outside concern was against this bill; I mean, we 
received no communication from any concern opposed to 
the bill. 

Mr. Crawford. Under no circumstances would the op- 
erator of a private industry dare appear against a bill 
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of this kind. All his goods would be blacklisted by other 
industrial concerns to whom he now sells. 

Mr. Lanzetta. I cannot agree with the gentleman, be- 
cause if private industry were competing in business against 
blind-made products, I do not think they would have hesi- 
tated to set forth their views on this bill. 

Mr. Crawford. When you submit a bid to the Govern- 
ment you do not know whom you are bidding against, you 
bid against all bidders. Otherwise, there must be some- 
thing crooked in the department that accepts the bids. 

Mr. Lanzetta. In the broom and mop industry, private 
manufacturers know that their only competitors are the 
blind organizations. 

Mr. Dunn. Mr. Speaker, will the gentleman yield? 

Mr. Crawford. I yield. 

Mr. Dunn. Did the gentleman receive any communica- 
tion from manufacturers of brooms or mops complaining 
about this bill? 

Mr. Crawford. Not a single communication. 

Mr. Dunn. May I say, and the information which I 
obtained is correct, that the industries that manufacture 
brooms and mops did not protest against this bill; in fact, 
they consented to it. 

Mr. Crawford. The gentleman means that those who 
appeared did. 

Mr. Dunn. I may say to the gentleman that if I were 
convinced that this bill would hurt any factory that was 
really protesting against the bill I would be against it 
because I do not believe it is right for the Federal or 
State Governments to appropriate money to buy products 
made by the blind, particularly when private industrial 
plants are paying a gigantic tax to maintain themselves. 
But they have not complained, and that is one of the rea- 
sons I am for it. 

Mr. Crawford. What I am seeking is information. We 
do not want to do something which will destroy that which 
we are trying to build up. Does the gentleman believe 
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that at the present time, and when I say “‘present time”’ 
I mean a few minutes before this bill becomes enacted 
into law and begins to operate, does the gentleman believe 
that at the present time with the methods of production 
which are now being used by the nonprofit blind institu- 
tions can they compete with private industry? 

Mr. Dunn. Yes; because most of the products made by 
the blind are not made by machinery but are made by 
hand, articles such as brooms, hammocks, mops, and so 
forth. I was taught those trades in a school for the blind 
30 years ago. No hand-made product can hope to compete 
with machine-made products. 

Mr. Crawford. The gentleman says that no industry 
operated by the blind can compete with ordinary industry. 

Mr. Dunn. Yes. 

Mr. Crawford. At the present time the Government 
buys blind-made products. Does the gentleman mean to 
say that private industry does not submit bids to the Gov- 
ernment on these articles? 

Mr. Dunn. Here is what I believe this bill does— 

Mr. Crawford. I am trying to get an answer to a specific 
question. If private industry is not bidding for the busi- 
ness, that is one thing. If private industry is bidding 
for the business and is being underbid, that is another 
thing. As soon as this bill becomes law and the Govern- 
ment pays more for these blind-made products why will 
not other units of the industry be interested in submitting 
bids? I am looking at this from a cold-blooded practical 
commercial viewpoint. I am trying to find out if this 
bill will do what its sponsors hope it will. 

Mr. Dunn. Mr. Speaker, will the gentleman yield fur- 
ther? 

Mr. Crawford. I yield. 

Mr. Dunn. The gentleman is absolutely right so far 
as the facts are concerned. If a blind representative of- 
fered brooms and mops to the Government in such a way 
that the products of the blind were undermining the prod- 
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ucts of private business I would be opposed to this bill, 
but the enactment of this bill will not do that. Just as 
I said before, this bill—I believe it is the Senate bill—has 
been pending quite a while and not one word of complaint 
has come from any manufacturer of mops or brooms or 
any other article that is produced by the blind. If they 
were opposed to it, if this bill were going to hurt them, 
does not the gentleman think somebody would have re- 
ceived a communication in opposition to the legislation? 

Mr. Crawford. The gentleman misunderstands my pur- 
pose. I am not making a plea for private industry. I 
do not care whether the business goes to private industry. 
And I hope it goes to the blind industries. But, I know 
that with a mechanized plant I can produce and sell con- 
siderably below what a standard or decent living wage 
would be for a blind man working with his hands. Now, 
when the committee sets the price above that bid by private 
industry to the Government how are you going to keep the 
Government agency from buying the product of private in- 
dustry quoted at a lower price? 

Mr. Dunn. Under this bill the Government can purchase 
goods manufactured by private industry. 

Mr. Crawford. Let me put it another way. 

Mr. Dunn. It does not say that the Government shall 
purchase goods made by the blind in preference to the 
products made by any other factory. 

Mr. Crawford. Suppose the gentleman were sitting 
down here in the Procurement Division of the Treasury 
Department and two bids came before him after this bill 
is enacted into law, one for 100 gross of brooms, we will 
say, at an average of 15 cents apiece from the blind, and 
another from private industry at 12 cents apiece. Which 
order would be purchased by the Procurement Division? 

Mr. Dunn. According to law, and he has to comply with 
the law, it says he must give it to the lowest bidder. In 
that instance the blind would not receive the order. 


Mr. Crawford. Why not? 

Mr. McGranery. The gentleman’s question, if I under- 
stood it correctly, was to the effect, if private industry 
entered a bid of 12 cents as against a bid on the part of 
a blind institution of 15 cents, which particular one would 
get the business? 

Mr. Crawford. Yes. 

Mr. MeGranery. If I understand the bill, it, in effect, 
sets up a commission which will determine the price to be 
paid to the blind for their products, with a view, as I 
understand it, of taking over from the blind institutions 
as much as they can furnish and so much as the Govern- 
ment can use of the products made by them at a price 
fixed by the committee. 

Mr. Crawford. May I ask the gentleman this question: 
Do you mean to say we are about to pass a bill here 
which would authorize this committee to set the price which 
the Government shall pay for brooms and mops, beyond 
which or below which the Government cannot go in making 
the purchase, and having set the price this committee will 
then be authorized to allocate whatever purchases are 
made by the Government to the different blind institutions 
of this country as it sees fit? 

Mr. McGranery. Not quite as the gentleman puts it. 
They will establish what is a fair price for their product. 
It may be above or it may be below the price submitted 
by some private industry. 

Mr. Crawford. Suppose it is above, and the business 
goes to the other fellow, where are the blind people? 

Mr. McGranery. This committee will see to it, as I 
understand the bill, that the blind people get that work. 

Mr. Michener. Under the Walsh-Healey Act we have an 
hour and wage law and we have under the proposed wage 
and hour bill an hour and a wage law. Will this com- 
mittee fix working conditions or hours and wages for those 
employed different than the other law provides? 
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Mr. McGranery. I believe the gentleman is a capable 
lawyer and he would know, certainly, that the same power 
which creates the wage and hour bill would have the right 
to create this act, which in effect would be an exemption 
insofar as the Walsh-Healey Act is concerned. 

Mr. Michener. What I am getting at is this: If the 
blind man is handicapped so that he cannot do the same 
work as the man who is not blind, and you fix a wage 
for the man who is not blind and give him an amount 
as a proper wage to be paid, then are you going to fix 
the same standard for the blind person? 

Mr. McGranery. I think the gentleman is sparring. It 
is not a case of a man with a finger off and he is there- 
fore less capable. It is not a case of making fine dis- 
tinctions. We have set forth clearly in this act—‘blind 
persons.’’ 

Mr. Crawford. Mr. Speaker, I yield to the gentleman 
from Iowa [Mr. Thurston]. 

Mr. Thurston. I would like to make an inquiry in 
reference to the phrase ‘‘of a nonprofit-making agency 
for the blind.’’ Would that include an institution supported 
by a State government? 

Mr. Lanzetta. I do not believe it does. It only includes 
an organization where these blind people band together 
for the purpose of ameliorating their condition. 

Mr. Thurston. Many States have institutions for the 
blind that turn out these products. Should they not be 
included within the provisions of this act? 

Mr. Lanzetta. Should they be included? 

Mr. Thurston. Yes. 

Mr. Lanzetta. If they are nonprofit organizations, then 
they would be included without further ado. That is, if 
they are a nonprofit organization. 

Mr. Thurston. That is the intent and the construction 
the gentleman places on that language; that is, it would 
inelude an institution under the control of a State? 
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Mr. Lanzetta. If it is a nonprofit institution. 

Mr. Crawford. May I ask the gentleman another ques- 
tion? Let us assume, as I understand, there is at Saginaw, 
‘Mich., an institution set up, the buildings being paid for 
by the State, the personnel appointed by the Governor, 
and it produces brooms and sells them. Does the gentle- 
‘man mean to say that the committee can set the price of 
the products of a State institution? 

Mr. Lanzetta. Oh, no; not a State institution, only the 
Federal Government. 

Mr. Thurston. I call attention to the fact that many 
States do have institutions for the blind and other per- 
sons suffering from disabilities. Should they not have 
the same right to come in and bid on Government or 
Federal projects or contracts that any private institution 
would have? 

Mr. Lanzetta. If they are now bidding on Federal con- 

‘tracts or have been bidding in the past, they will be per- 
mitted to continue in the future and will participate under 
this bill. 

' Mr. Thurston. That is the gentleman’s construction? 

Mr. Lanzetta. That is my construction of the language 
used in the bill. 

Mr. Thurston. I see. 

Mr. Lanzetta. There seems to be a doubt in the gen- 
tleman’s mind as to whether this bill will harm private 
industry. 

Mr. Crawford. Oh, no; not at all. 

Mr. Lanzetta. Your question was, How can a hand- 

' made product be produced cheaper than a machine-made 
' product? The gentleman must understand that it is not 
' a question of producing it cheaper; it is a question of how 
much the blind worker is willing to take for his work. 
With regard to all these blind-made products, it appears 
that notwithstanding the fact that it may take longer or 
cost more to produce them, that these blind persons are 
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willing to take less for their product as long as they keep 
themselves occupied. 

Mr. Crawford. It appears I have not made myself clear 
to the proponents of this bill. We face a situation where 
the Walsh-Healey Act governs on one side of the trade; 
the Government purchases at the lowest bid price on the 
other; this committee to be created by this law on still 
another side of the ease is to fix a price below which non- 
profit blind institutions shall not sell their products. 

I have brought about this discussion in an attempt to 
ascertain if the enactment of this law will cause the in- 
stitutions for the blind to lose the business by one of two 
causes or by both; that is, through not conforming to the 
provisions of the Walsh-Healey Act or by reason of the 
fact the fixed price of the committee may be so high that 
private industry, operating for a profit and using mechan- 
ical means for the production of competitive goods may 
find themselves able to sell their products to the Govern- 
ment at a price lower than the price fixed by the com- 
mittee. If the private operator makes a lower bid than 
the fixed price, what choice has the Government purchasing 
agency in the matter? Will not the Government have to 
purchase from the lowest bidder? This all seems to have 
been entirely overlooked by those who have drafted the 
provisions of the bill. I desire that the business go to 
the institutions for the blind. But I am frank to say that 
I feel the bill is inadequately drawn and I do hope it 
will not result in the loss of this business by the blind 
producers and workers. 

Mr Crawford. Mr. Speaker, I yield 2 minutes to the 
gentleman from Arkansas [Mr. Fuller]. 

Mr. Fuller. Mr. Speaker, answering the gentleman from 
Michigan, I believe this is a most meritorious bill and 
I am willing to vote for it in its present status, but I 
believe there is a grave question whether or not under 
existing law, the Walsh-Healey Act, the Government will 
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be permitted to buy these blind-made products under the 
eonditions as set up in this bill unless the sellers are the 
lowest bidder. The gentleman from New York is crowding 
this bill. He does not want an amendment. I believe he 
is doing himself more or less of an injustice. I think if 
this bill were amended so as to state that notwithstanding 
any law to the contrary the various governmental agencies 
are hereby authorized to purchase products under the terms 
and provisions of this bill regardless of competition, you 
would have an absolute certainty of buying the products 
of these dependent people and this would have a tendency 
to keep them off the relief rolls. 

Mr. Crawford. I may say I am in the same position as 
the gentleman from Arkansas. I intend to vote for the 
pill as it is, but I believe the gentleman’s amendment should 
be placed in the bill. 

Mr. Fuller. I am not going to offer it if you do not 
want it, but I believe it should be in the bill. 

Mr. Lanzetta. Mr. Speaker, I move the previous ques- 
tion. 

The previous question was ordered. 

The Speaker. The question is, Shall the rules be sus- 
pended and the bill S. 2819, be passed? 

The question was taken, and two-thirds having voted in 
favor thereof, the rules were suspended, and the bill was 
passed. 

A motion to reconsider was laid on the table. 
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National Industries for the Blind, through their 
undersigned attorney, respectfully petition for a rehearing of 
the decision and judgement rendered in this case on April 24, 
1970. The considerations underlying this request are set 


forth below: 


1) ‘he only question considered by this Court in its 


opinion of April 24 1970 was whether Appellants Ballerina 


aa t 
Pen Compeny, et a 2 fter referred to as "Ballexina’) 
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had standing to question certain actions of the Committee 
on Purchases of Blind-Made Products and of the General 
Services Adm In deciding this question the 
Court relied on the tests for standing stated in its own 
3 


decision in Scenvell Laboratories, Ince V Thomas, Noe 


ee 


22, 863 (D.C. Cir. Feb. 13, 1970) and in the Supreme 
Court decisions in Association of Data Processing Service 
Organization v Campe 38 U.SeL.W 4193 (March 3, 1970) 
(hereinafter referred to as "N'ADAPSO') and Barlow v Collins 
38 U.S.L.U 4195 (March 3, 1970). As summarized by this 
Court, 2S nding criteria are that the complaining 
party must allege (1) injury in fact and (2) agency 
action which is arbitrary, capricious or in excess of 
statutory authority so as to injure an interest that 
"3s arguably within the zone of interests to be protected 
regulated by the statute or constitutional guarantee 
question," (38 U.S.L.W at 4194) and (3) there must 
no legislative intent to withhold judicial review. 
applying these tests, the Court found that Ballerina's 


allegations, if true, did show injury in fact (slip 


opinion pp 23-25) and arbitrary action by Government 


1 
agencies 4/ (slip opinion pp 11-23) and that Congress did 


not intend to preclude judicial ceview (slip opinion, pp 
25-26). ‘The Court, therefore, held that Ballerina had 
standing to question the inclusion of ball point pens and 
refills by the Committee on Purchases of Blind-Made Products 
on theScledule of Blind-Made Products pursuant to the Wagner- 
O'Day Act (41 USC pp 46-45, 1964) and remanded the case to 
the district courte : 


2) While appearing to follow the standing criteria. 


in the Supreme Court decisions in ADAPSO and Barlow, this: 


CS 


1/ In discussing one allegation of agency illegality, the 
Court's opinion confuses two very different formulas (slip 
opinion pp 14-16). The Court notes that the regulations 

issued pursuant to the Wagner-O'Day Act at 41 CFR S11) 
require that 75% of the direct labor in a workshop during its 
fiscal year must be by blind persons and further notes an 
interpretation of that regulation by the Chairman of the 
Comaittee on Blind-Made Products that workshops must comply 
with the 75% test for the aggregate of the work done by the 
shop in its fiscal year rather than for each individual | 
contract. The Court then questions whether there is compliance 
with the regulation because of an admission at the oral | 
argument in the case by counsel for NIB that blind wages 
represent only a very small percentage of the total contract 
price. The statement of counsel for NIB at the oral argument 
was not, however, directed to the percentage of direct labor 
which is blind labor. As stated in NiB's brief more than 75% 
of the direct labor in this contract is blind labor (NIB Brief, 
page 24). The percentage to which counsel for NIB referred, 

as indicated in the excerpt from his oral argument in the 
Court's opinion, is -the percentage of blind labor of the "total 
contract price," (slip opinion, p. 15). Since the total 
contract price includes the cost of supplies, overhead as well 
as labor, the percentage of that price which is blind labor is 
quite understandably small. 


Court : act di. do so. We will briefly review the 
ADAESO and Baxlow decisions and then indicate how this 
Court's opinion departs from the standing tests in these 
Supreinc 
> Court was asked to decide whether 
services to businesses ha 

to challenge a ruling of the Comptroller of the 
Currency that national banks can make such services available 
to banks and bank customers. The Court stated that the 
petitioners must pass two tests to have standing. “The first 


question is whether the rintiff alleges that the challenged 


used him injury in fact, economic or otherwise." 


(38 U.S.L.W at 4193). The Court found that petitioners 
The second question is “whether the 

to be protected by the complainant is arguably 

within the zone of interests to be protected or regulated 
statutes or constitutional guarantee in question" 

(38 U.S.L.W at 4194). The Court examined the legislative 
history of one of the statutes involved, the Bank Service 
Corporation Act of 1962, and concluded that Section 4 of 
the Act Nacguably prings a competitor within the zones of 
interests protected by Ee (38 U.S-L.W at 4195). The Court 


then proceeded to the enna question of whether judicial 
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review was precluded and } ing $c was not, the Supreme 
Court remanded the case for a hearing on the merits. 

aclow, the Supreme Court applied the same two tests 
jn determining whether tenant farmers had standing to 
challenge a regulation of the Secretary of Agriculture. ‘The 
regulation allowed the assignment of future farm benefits 
under the Upland Cotton Program, enacted as part of the Food 
and Agricultural Act of 1965, as secuxity for cash rent for 
land used for agricultural purposes. Applying the two standing 
tests in ADAPSO, the Supreme Court found that the tenant 
farmers had the necessary adverse interests and "are clearly 


within the zone of interests protected by the Act" (38 U.S.L.W 


at 4197). The tenant farmers passed the “zone of jnterest" 


test because the statutory provisions and legislative history 


of the two relevant statutes -- the Food and Agriculture Act 
of 1965 and Soil and Conservation Act of 1938 -- enjoined the 
Secretary of Agriculture to protect tenant farmers. Finally 
as in ADAPSO, the Court in Barlow found that Congress hed not 


recluded judicial review and remanded the case for a hearing 
P A! g 


on the merits. 
In ADAPSO and Barlow, the Supreme Court, moreover, did 
the "legal interest test. Although the test is 
no longer relevant in deciding whether there is standing, the 


Supreme Court stated that the plaintiffs must show at the 


the statute which they claim the 


them a “legal int terest’, 


which protect against such vio ola s, Before the 
2 Government agency has violated 
si must therefore first find that the statute 
protects the complaining party and thus entitles him to 
a violation. 
“apply one of the two tests stated 
finding that Ballerina has standing. 
sever considered whether salle yas arguably within the 


intere = -otected or regulated by the Wagner~ 


zone of 


and Administrative Services 
statutes which Ballerina 
t the Government violated. stead, the Court 
the very different question of whether Ballerina 
vima facie case that the Government had 
acted illegally (slip opinion pp 11-23). We submit that if 
this Court had applied the test in ADAPSO and Barlow,it would 
have found that Ballerina was not in the zone of interests of 
eithes Act and therefore not entitled to standing. 
Unlike the tenant farmers in Barlow, there is no express 
provision in either -the Wagner-O'Day Act or the Federal 


Property and Administrative Services Act protecting Government 


bidders, bring them within the zones of interes 
either statute The Supreme Court has, moreover, inter 
the Federal Propexty and Administrative Services Act as 


conferring no benefits cn possible Government contractors, 


7 


Perkins v Lukens Stecl Company, 310 U.S. 113 (1940). 


. . AJ : ne nr tn | 
On close examination, the legislative history of the 


Wagner-O'Day Act also cannot confer standing on } 


¥ 


Senate nox House Reports even refer 


interests of private industry. There was no debate on 


2/ 


Senate floor. The debate in the House was equivocal. ~ 
There is not, therefore, in this case the express statuto 
provision, as in Barlow, or the clear 

jn ADAPSO, which pexmitted the Supreme Court in those 


to find that the petitioners were within the zones of 


interest o! 2 tes allegedly violated. 


2/ Individual Congressmen on the House floor 

concern thet the Act might deprive private industry of 
Government business. (See slip opinion pp 16-19). Other 
Representatives, however, disagreed and wanted the blind 

to manufacture suitable commodities under the Wagner-O'Day 
Act even if injury to private industry would result (see 
excerpts from the debate in NIB's brief, p. 18). The floor 
manager of the bill, moreover, conceded that if private! 
industry were injured "then some change would have to be 
made"' (slip opinion pp 18-19), thus suggesting that the 

Act could not protect private industry and that an amendment 
would be necessary. 


the question o3 


O'Day Act or the Federal Property and Administrative Services 


Act confers any legel rights or benefits on Ballerina. 


requires that the question of the plaintiff's 
legal interest be decided a i n the merits. The 


is a threshold 


a violation of the Wagner-O'Day Act or the 
Federal Property and Administrative Services Act, it must first 
decide whether either Act gives Ballerina a legal interest 
which protects tl acainst such a violation. If neither Act 
confers such right, benefit or protection, then the Court need 
never reach the question of whether in fact the Acts were 
violated. 

In our brief we have indicated why the Wagner-O'Day Act 
and the Federal Property and Administrative Services Act do 
not confer any r righ its, benefit or protection on Ballerina. 
(NIB Brief pp 8-13). Moreover, as this Court acknowledges 
in its opinion, Ballerina has conceded''that the Wagner-O'Day 


Act does not confer specific rights on them and that it was 


not enacted for their benefit" (slip opinion p 16). 


the district court to decide 


in 


This 


4. ce 


confer ‘ar ichts or benefits cn Ballerina. 
should le the question. There are several good reasons 
why it should do so. (1) it is an issue of law involving 
construction of the 
end 
fully briefed. 
5) If this Court dces 2 é é to remand t 
to the district court, c should in its remand 


. ’ * 
UJ 


order instruct the district co f letermine whether 


the Wagner-O'Day Act or the Federal Property and Administrative 
Services Act does give any rights or fee to Ballerina. 
$£ the Acts do give Ballerina such 
then be instructed 
a violation of the 
CONCLUSIGH 
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For the reasons expressed above, this petition for: 


rehearing should be granted and the district court's judgement 


of dismissal a 


Respectfully submitted 


amen \. Cen 
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ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


The Administrator of the General Services Administration 
and the members of the Committee on Purchases of Blind-Made 
Products, through their undersigned attorneys, respectfully 
petition for a rehearing of the decision and judgment rendered 
4n this case on April 2h, -1970. The considerations underlying 
this request are set forth below. 

1. This Court in its opinion of April 24, 1970, relying 


on this Court's previous decision in Scanwell Laboratories, Inc. 


y. Thomas (No. 22,863, decided February 13, 1970) and the Supreme 


Court's recent decisions in Association of Data Processing Service 


Organizations v. Camp, 38 U.S.L.W. 4193 (decided March 3, 1970) 
and Barlow v. Collins, 36 U.S.L.W. 42195 (decided March 3, 1970) 
held that a party has standing to challenge the Government's award 
of 2 contract if he alleges (1) injury in fact; (2) arbitrary 

or capricious agency action, op action in excess of statutory 
authority, so as to injure an anterest "arguably within the zone 
of interests to be protected or reguiated by the statute or consti- 
tutional guarantee in question” (38 U.S.L.W. at 4193); and (3) no 
indication of legislative 4ntent to withhold judicial review (Slip 
op. p. 7). Applying these criteria to the facts before it, this 
Court determined that there had been a prima facie showing by the 
appellant that relevant provisions of the Wagner-O'Day Act were 
vLolated (Slip op. pp- 11-23), that the appellants were aggrieved 
by the agency action (Slip op. pp. 23-25), and finally that Con- 
gress did now gntend to prec?.ude judicial review of committee 
action under the Wagner-O'Day Act (Slip op. pp. 25-26). Conse- 
quently, this Cours remanded the case to the district court for 

2 hearing on the “extent of the 4llegality involved and the proper 
method to de used to tepaii the damage that was done" (Slip.op. 


p. 23). 


2, While appearing to acknowledge that the test of standing 


established by ADAPSO “is whether che plaintiff alleges injury ._ 
to "an interest that ‘1s arguably within the zone of interests 
to be protected by the statute or constitutional guarantee in 
question'” (Slip op. p- 7), this Court did not even address it-— 
seif to this test in concluding that Ballerina had standing, and 


it is clear that the interests waich Ballerina alleges have been 


injured are not even remotely within the zone of interests pro- 


tected by the statutes in question. 

Neither the Wagner-O'Day Act, which is the statute Ballerina 
Specifically alleges was violated, nor the Federal Procurement 
Statutes, which contain the statutory provision Ballerina seeks 
to have enforced here, give rise to a zone of interests to be 
protected which even arguably encompasses the interest of any 
prospective government contractor in avoiding the impact of the 
congressional determination that certain procurement shall be 
exclusively from the blind. Insofar as the Wagner-O'Day Act 1s 
concerned, its language and its legislative history dispel any 
possible doubt that its enactment was for the express and sole 
purpose of initially eliminating cutthroat competition among 
workshops for the blind and of aiding blind workers by enlarging 
the market for their products and insuring that they would receive 
a fair price for their products (JA 196-226). While there was 
some discussion on the House floor debate regarding the effect 
of the bill on private industry (Slip op. pp. 16-19), it mani- 
festly does not bring private industry within the zone of interests 
sought to be protected by the legislation. The central purpose 
of the House debate in that regard was concern over the question 
of whether the bill was adequately drawn to insure that the blind 


V/ 


workers would receive the intended benefits. Similarly, the Federal 


v This purpose was ignored by the court in the excerpts from the 
egislative debates contained in the Slip Opinion pp. 1 19. While 
we realize the Court did not cite those isolated statements to 
support a holding that private industry was within the zone of 
(continued on next een 
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Procurement Statutes contain nothing to permit any serious con- 
tention that they give prise to a zone of 4nterest which would 
4inelude a prospective pidder. Nowhere in the legislative history 
of the Federal Property and Administrative Services Act of 1949, 

63 Stat. 377, is there 2 congressional intent to protect bidders. 
To the contrary, the congressional 4ntent recognized by the Supreme 
Court in Perkins v. Lukens Steel, 310 U.S. 113, regarding these 


procurement statutes was to benefit the government by improving 


4ts procurement procedures. Indeed, that congressional intent 

was so limited was tacitly recognized by this Court in its de- 
cision in Scanwell v. Thomas, et al., supra (Slip op. pp. 13-14). 
In sum Ballerina can take little comfort from ADAPSO and Barlow. - 
Unlike the data processors an the former and the tenant farmers 

an the latter, Ballerina 4s totally unable to point to any statu- 
tory enactment which, either on its face or measured in terms of. 
legislative history, suggests the slightest congressional intention 
to protect the 4nterests of private business seeking to do business 


with the government at the expense of the blind worker. 


Ee 


2/ (continued from page 3) 
interests protected by the statute, nonetheless we feel compelled 
to point out that those excerpts do not reveal a concern for and 
a desire to protect private industry as this Court thought. To 
al nothing more than 2 congressional aware- 
fected by the 
nd the statutory 
On 


the floor manager of the pill s 

changed resulting in adverse impac 

change would have to be made" (Slip op. p. 1 
Thus, in addition to revealing that privat 

the zone of interests sought to be protected by 
tive history indicates that 1f industry is adve 
recourse is to petition Congress for amendment 


thes 


In these circumstances, any determination that Ballerina has 
standing here would necessarily rest on nothing more than the 
allegation that it is aggrieved in fact by the government decision 
to purchase pens from the National Industries for the Blind. How= 
ever, the Supreme Court, in ADAPSO, rejected the view that aggriev- 
ment in fact is enough for standing. : 

For the foregoing reasons we submit that this Court should 
reconsider its holding that Ballerina has standing to maintain 
this action. We submit that this Court should hold that Ballerina 
does not have standing on the basis that the interest which it 
seeks to protect does not even arguably come within the zone of 
anterests protected by any statutory enactment and thus the 
ADAPSO - Barlow test of standing has not been met. 

3. Even if Ballerina had standing, this Court erred in 
remanding the case to the district court to determine "the extent 


of the illegality involved and the proper method to be used to 


repair the damage that was done" (Slip op. p. 23). | 

While in ADAPSO the Supreme Court rejected the legal interest 
test as a basis for determining standing, it nevertheless made 
it clear that the plaintiff is required to demonstrate, as a 
condition precedent to obtaining relief, that the allegedly un- 
lawful governmental activity 4nvades some legally protected 
right possessed by him. 38 U.S.L.W. 4194-5, Thus, before reaching 
the question as to whether the governmental action involved did 
in fact violate a statutory provision’, as alleged in the complaint), 
the court must decide whether the statute in question "etves [the 
plaintiff] a ‘legal interest’ which protects [him] against [such] 
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violations" 38 U.S.L.W. 4295. For, if the plaintiff possesses 

no legal interest which protects him against a particular statutory 
violation, then obviously he s not entitled to obtain injunctive. 
relief against the violation (assuming that it occurred). 

In the context of the present case this means that (assuming 
standing) the question as to whether the provisions of the Wagner- 
O'Day Act have been violated need not be considered unless it is 
first established that Ballerina has a "legal interest" which pro-. 
tects it against violations of that Act. And that such a legal 
interest is lacking here is manifest. The Wagner-O'Day Act does - = 
not confer any specific rights upon Ballerina and it was not enacted 


for Ballerina's benefit or protection. Likewise, as we have pointed 


out in the Petition for Rehearing in Scanwell v. Thomas, Supra, : .* 


the government procurement statutes confer no legal right upon 
those who wish to supply their products to the government and 
accordingly do not confer on Ballerina the requisite legal interest 
to obtain a judgment on the merits in this action. Pericins v. 
Lukens Steel, supra. ‘This conclusion being compelled by the identity 
of Ballerina and the language of legislative history of the statute 
which 1t asserts has been violuted, this Court both can and should 
determine now the "legal »igh>" aspect of the merits and affirm 
the dismissal of this action on the ground that plaintiff has 
failed to state a claim upon which relief can be granted. 

In the event, however, that this Court should decide that 
4¢ does not now wish to pass upon the legal interest question, 
4t¢ should, at the very least, amend its remand order. For, once 
again, this Courts opinion suggests that the remand to the district 

—EGR= 


court is for the sole purpose of determining the existence and 
extent of the alleged violation of the Wagner-O'Day Act. re there 
48 to be a remand it should be made plain to the district court 
that, in accordance with the ADAPSO opinion, the first question 


which it must resolve on the remand is whether Ballerina possesses 


a legal right to be free from the alleged statutory violation of 
which 1t complains. It will be only if this question is answered 
affirmatively (and we submit that it cannot be) that the court 
pelow will be called upon to consider whether such 2 violation 
occurred. 
CONCLUSION 

For the reasons set forth above, this petition for rehearing 
should be granted and the district court's judgment of dismissal 
affirmed on the merits. 

Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ALAN S, ROSENTHAL, 
PATRICIA S. BAPTISTE, 
Attorneys, 


Department of Justice 
Washington, D.C. 20530 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BALLERINA PEN COMPANY, INC. AND FRAMAR 
MANUFACTURING COMPANY, INC.; TRINIDAD 
OCASIO, CARMEN FELICIANO AND MARY DEBOSE, 


Appellants 
v. 


ROBERT L. KUNZIG, ADMINISTRATOR OF THE 
GENERAL SERVICES ” ADMINISTRATION, ET AL.s 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE ADMINISTRATOR OF THE 
GENERAL SERVICES ADMINISTRATION AND 
THE MEMBERS OF THE COMMITTEE ON 
PURCHASES OF BLIND-MADE PRODUCTS 


COUNTERSTATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether a manufacturer of pens and its employees has 
standing to attack the administrative determination that pens 
made by blind persons should be procured by the Government under 
a negotiated contract with the National Industries for the Blind. 

2. Whether, in enacting the statute creating a Committee 
on Purchases of Blind-Made Products, 41 U.S.C. 46-48, Congress 
committed to the unreviewable discretion of that Committee the 
determination of what were "suitable commodities" for manufacture 
by the blind for sale to the United States within the meaning 
of that statute. 


In accordance with this Court's Rule 9(d), the following 
information is submitted: 

This case was previously before this Court, under the same 
caption and number, on appellants' motion for an injunction 


pending appeal. 


COUNTERSTATEMENT OF THE CASE 


Nature of the Case 
This is an action by two manufacturers of ball point pens 
and their employees seeking to enjoin the operation of a nego- 
iated contract between the General Services Administration and 
(Al Industries for the Blind, and to recuire the General 
\amtnistration to issue an invitation for bids for the 


contract to supply ball point pens and refills to the executive 


agencies of the Government. The Government defendants (the 


General Services Administrator and the individual members of 

the Committee on Purchases of Blind-Made Products) moved to 

dismiss the action on the grounds, inter alia, that the plain- 

tiffs had no standing to maintain the suit and that the challenged 
action was judicially nonreviewable (JA 149). A similar motion 

was filed on behalf of the defendant National Industries for 

the Blind (JA 90). On February 27, 1969, the defendants' motion 

to dismiss was granted by the district court. This appeal followed. 


Statement of the Facts 
1. The corporate plaintiffs-appellants, Ballerina Pen 
Company, Inc. and Framar Manufacturing Company, Inc., are under 
One 


common ownership (JA 6, 84) and engage in the manufacture and 
sale for profit of ball point pens and refills. In the several 
years prior to February 1, 1969, these companies had competitively 
pid for and obtained, contracts to supply the Government with 
pall point pens and refills (JA 100-101). The last contract 
expired in January 1969 and beginning on February aby 1969, the 
Government's procurement of these commodities has been under a 
negotiated contract with the National Industries for the Blind 
(hereinafter NIB). The packground and events leading up to the 
contract with NIB -- which plaintiffs seek to enjoin -- may pe 
summarized as follows. 
a. Statutory Scheme: In 1938 Congress passed the Wagner- 

O'Day Act (52 Stat. 1196, 41 U.S.C. 46-48), which was designed 
to aid blind workers employed by non-profit workshops for the 
plind by guaranteeing 2 market for their products and also 


guaranteeing that they would receive a fair market price for 


those products. Specifically, the Act established the Committee 


on Purchases of Blind-Made Products (hereinafter Committee) , 
which was assigned the task of determining the fair market value 
of “brooms and mops and other suitable commodities manufactured 
py the blind and offered for sale to the Federal Government by 
any non-profit-making agency for the blind” 46 U.S.C. 47. The 
Act further provides that, if available at what the committee 
has determined to be a fair market price, all such commodities 
required by federal agencies "shall be procured from such non- 
profit-making agencies for the blind in all cases." ia U.S.C. 
48 (emphasis added). 
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The Committee was authorized to promulgate whatever regu- 
lations were necessary to carry out the purposes of tne statute. 
42 U.S.C. 47. Accordingly, the Committee promuigated regulations 


assigning to it the duty of determining which commodities are 


suitable for sale under the program (41 C.F.R. 51-1.3) and of 


issuing schedules of such products to ordering offices through 
the Federal Supply Service of the General Services Administration 
(41 C.F.R. 51-1.4). The regulations authorize the Committee to 
consider the recommendations of the workshops for the blind, sub- 
mitted through the NIB, and the recommendations of the Government 
ordering offices in determining the fair market price of such 
commodities. The Conmittee is further authorized to Submit the 
price recommendations to a Government agency for an analysis of 
whether the proposed price reflects the fair market value. 41 
C.F.R. 51-1.7(a). The regulations also outline the responsibilities 
of the National Industries for the Blind in assisting the Committee 
in carrying out the intent of the Act, and designates the NIB as 
the agency to facilitate the equitable distribution of Government 
orders among the various workshops for the blind. 

In carrying out the purposes of the Wagner-O'Day Act, the 
Committee has determined that such items as automobile seat 
pelts, bulletin boards, bedsprings, mattresses, clip board files, 
aprons, belts and bookends are "suitable commodities" for manu- 
facture by the blind. Accordingly, once a fair market price 
was set for these and other similar items and it was determined 


that the blind were capable of manufacturing the items for sale 


aes 


at that price, they were included in the Schedule of Blind-Made 
Products issued by the Committee and the Government was required 
to purchase these commodities from blind workshops or from the 
National Industries for the plind.2/ 

b. Underlying Facts: In mid-1967 the Committee initially 
discussed with NIB the possibility that ball point pens might be 
suitable commodities for manufacture by the blind. As a result 
of these initial discussions, the matter was taken up at the 
annual‘ convention of the Association of Blind Workshops (JA 30- 
31). Thereafter a feasibility study was undertaken by Spencer A. 
Covill, an independent consulting engineer, which concluded that 
ball point pens and refills could be manufactured by agencies 
for the blind (JA 157-158). ‘This report was submitted to the 
NIB, whose offices reviewed it in detail and concurred in its 
recommendations (R. 136, 35-36, 93-94). The possibility of 
production of ball point pens was discussed at a committee 
meeting held on January 9, 1968 (JA 63). In a letter dated 
January 16, 1968, NIB formally requested that the Committee add 
ball point pens to the Schedule of Blind-Made Products. The 
letter confirmed that the Associated Workshops for the Blind 


would establish manufacturing facilities to produce the total 


ED 
1/ wo relatively minor exceptions to this exclusive purchase 
requirement are contained in 41 U.S.C. 48. Neither exception 
applies to the instant case. 

| 
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Government requirement of ball point pens, noted that an ex- 
tensive investigation had been made and outlined the reievant 
considerations in determining what it believed to be the fair 
market price of pens and refills (JA 63-72). 

On January 18, 1968, the Committee's Executive Secretary 
forwarded the NIB recommendation, with accompanying figures, 
to the Defense Supply Agency, the Government agency which acted 
as price consultant t the Committee, for a determination of 
whether NIB's price recommendations reflected the fair market 
price. On February 14, 1968, the agency confirmed that the 
"prices have been reviewed and determined to represent fair 
market prices" (JA 72-73). The Committee, which in the past 
had consistently relied upon feasibility studies and recommenda- 
tions of the NIB for assistance in determining suitable commodities 
for production by agencies for the blind (JA 30-31, 157) (41 C.F.R. 
51-1.5(a)), followed its longstanding practice and its own regu- 
lations again in this instance. Accordingly, shortly after the 
decision of the Defense Supply Agency had been received, the 
Executive Secretary of the Committee notified the individual 
Committee members of the proposed addition of ball point pens 
and refills to the Schedule of Blind-Made Products, advised 
them of the proposed prices and the Defense Supply Agency's 
determination that those prices reflected the fair market value, 
and requested their approval of the proposed action (JA 34). 


The proposal was unanimously approved by the Committee (JA 33, 


75). Accordingly, on April 10, 1968, the Executive Secretary 
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of the Committee issued the notice of the addition of pall point 
‘pens and refills to the Schedule of Blind-Made products .</ 
Once this action had been taken by the Committee, the 
' General Services Naniaaeratione=/ as government purchasing 
‘agent, was required by statute to procure all the Government's 
requirements for those items from non-profit making agencies 
for the blind. 41 U.S.C. 48. It followed that the statutory 
requirement that contracts for such items be made by advertising 
(41 U.S.C. 252(c)) no longer applied to the purchase of pall 
point pens and refills, and that such contracts could be entered 
as the result of negotiations without advertising. 4L U.S.C. 
252(¢)(15). : 
Consequently, General Services Administration entered into 
a negotiated contract with NIB for the sale of ball point pens 
and refills to the Government. In a "letter of commitment" 
dated April 16, 1968, NIB was notified that the Government would 
commence buying pens and refills from them on February 1, 1969 
(JA 110-112). On November 2, 1968, a contract was entered into 


petween GSA and NIB which confirmed and formalized the agreement 


contained in the letter of commitment (JA 113). 


eee 


laintiff corporation 


reaffirmed. 


The Administrator of the General Services Administration has 
the duty of procuring personal property for use by executive 
agencies of the United States in the discharge of their responsi- 
pilities. 40 U.S.C. 481(3). 
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2. On December 20, 1968, the plaintiffs-appellants Ballerina 
Pen Company and Framar Manufacturing Company, Inc. instituted this 
action for injunctive relief against NIB, GSA and its administra- 
tor, the Committee on Purchases of Blind-Made Products and L. F. 


Donahue, Executive Secretary of the Committee / The gravamen 


of the complaint was that the Committee's action in adding ball 
point pens and refills'to the Schedule of Blind-Made Products 
was invalid and that, therefore, GSA had no authority to enter 
into the contract with NIB for the purchase of these commodities. 
The plaintiffs sought an injunction pendante lite, restraining 
GSA and NIB from continuing to perform their respective obliga- 
tions under the contract, as well as a permanent mandatory in- 
junction compelling GSA and its Administrator (1) to withdraw 
its letter of commitment to purchase ball point pens and re- 
fills from NIB and (2) to issue an invitation for bids with re- 
gard to those commodities. Ballerina and Framar also sought 

to enjoin NIB from allocating to the workshop for the blind any 
work under its contract with GSA. 


4/ ~=Subsequently a stipulation was entered withdrawing the 
action against GSA with the proviso that the GSA Administrator 
was sued both individually and in his official capacity. It . 
was further stipulated that the action was withdrawn against 

the Committee on Purchases of Blind-Made Products and that 

the individual members of the Committee were substituted as 
party defendants. 


In support of the applications for a preliminary injunction 


‘and a temporary restraining orderi<4 Frank J. Piotroski, the 
“president of both Ballerina and Framar, filed affidavits jn which 
‘he stated that the only business in which these corporations are 
engaged is the manufacture of pall point pens and parts for such 
pens (JA 85), and that in recent years 88% to 90% of the pusiness 
of these corporations has 4nvolved the sale of ball point pens 

to the United States (JA 85, 169). Since his corporations have 
no sales force and no substantial markets outside the business 
they do with the Government, Mr. Piotroski anticipates both 
Ballerina Pen Company, Inc. and Framar Manufacturing Company, 
Inc. will be forced to go out of pusiness if they are wnable to 


continue supplying the Government with their products. 


Claiming that, if the corporate plaintiffs do in fact go 
out of business, it will necessarily result in the unemployment 


at least temporarily of those whom they now Ane 2 three 
| 

a SS SSS 

A request for an injunction pendante lite was included in 
the original complaint filed December 20, 1900 (JA 9). On 
December 30, 1968, a separate request for a preliminary injunction 
was filed, together wth supporting affidavits, requesting relief 
similar to that sought in the injunction pendante lite, and further 
requesting that NIB and GSA be barred from carrying out the terms 
of their advance payment agreement (JA 81-88). On February 24, 
1969, plaintiffs filed a motion for a temporary restraining order, 
with accompanying affidavits, seeking to restrain NIB from re- 
ceiving advance payments, barring NIB from entering into) commit- 
ments for equipment and components necessary to the pene 
of its obligations under its contract with GSA (JA 1 3-172). 


Ballerina Pen Company, Ine. has received a certificate of 
eligibility from the Department of Labor which indicates that that 
corporation employs those who otherwise would be considered hard- 
core unemployed. 
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employees of Ballerina and Framar were allowed to intervene as 


plaintiffs in order to assert their own claims and the claims 


of all other employees similarly situated (JA 161-162, 190). 


3. As previously noted, the Government defendants moved 
to dismiss the plaintiffs! action on the grounds, inter alia, 
that they had no standing to maintain the suit and on the addi- 
tional ground that the challenged action was judicially non- 
reviewable. A similar motion was filed by NIB. On February 27> 
1969, the district court without opinion entered judgment granting 
the motions of the defendants to dismiss. The plaintiffs' motion 
for preliminary injunction was denied as moot (JA 191). On the 
same day the district court denied the plaintiffs! motion for 
injunction pending appeal but granted a four day stay to enable 
plaintiffs to seek a further stay from this Court (JA 190-191). 
Plaintiffs filed a notice of appeal on February 27, 1969. On 
March 4, 1969, this Court denied plaintiffs! motion for injunction 
pending appeal. 


STATUTES INVOLVED 


The pertinent provision of the Federal Property and Admin- 
istrative Services Act of 1949, 41 U.S.C. 252(c), is set forth 
in the Appendix to this brief, infra, p. la. 

The Wagner-O'Day Act, 41 U.S.C. 46-48, and the regulations 
issued pursuant to that Act by the Committee on Purchases ef Blind- 
Made Products, are set forth in their entirely in the Appendix 
to this brief, infra, pp. la - 9a. 
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ARGUMENT 


By this action, two ball point pen manufacturers, and certain 
| of their employees, seek to compel the Government (1) to terminate 
; an outstanding contract under which its needs for this commodity 
; are fulfilled by the supplying of blind-made products and (2) to 
enter into a new contract following competitive bidding invhich 
| the plaintiff corporations would presumably participate. As 

noted above, plaintiffs base their claim of entitlement to this 
_relief on their theory that the Committee on Purchases of Blind- 
; Made Products improperly determined that ball point pens and 
| refills are "suitable commodities" for manufacture by plind persons 
i within the meaning of the Wagner-O'Day Act. For two panerate 

and independent reasons, the district court correctly dismissed 


the action. 


As we show in Point I of this brief, neither the plaintiff 


| corporations nor their employees have standing to maintain this 
-action. They have not been required by the Government to take 
_or refrain from taking any action and cannot point to the in- 
i vasion of any legally protected property or contract right re- 
; Sulting from the Government's failure to allow them the oppor- 
' tunity to bid competitively for the contract award. Moreover 
i they cannot successfully assert that either the Wagner-0'Day 
- ‘Act or the Federal Property and Administrative Services het of 
“ | 1949, governing the award of the contract, was enacted for their 
- .penefit or for the benefit of a class to which they pelong. 


, ‘It is settled peyond question that the latter Act was enacted 
' Sot | 


solely for the benefit of the Government itself and not for the 
penefit of prospective bidders on federal contracts. It is 

equally clear that the Wagner-O'Day Act was designed solely to 

aid non-profit workshops for the blind in obtaining a fair price 

and suitable market for the goods which they manufacture; mani- 
festly, there is nothing either in the language or in the purpose 

of the Act to suggest an intent on the part of Congress to pro- 

tect competitors of these workshops in any regard. In these 
circumstances, the plaintiffs can claim only that they are aggrieved 
in fact by the award of the contract to NIB. But such aggrieve- 


ment can provide standing to maintain an action only where Con- 


gress has specifically provided for review by 2 "person aggrieved". 


Since Congress has not seen fit to provide for such review in 
either of the statutes which the plaintiffs allege were violated, 
the plaintiffs manifestly lack standing to maintain this action. 
Wholly apart from the plaintiffs' lack of standing, this 
action must fail. As we show in Point II of this brief, the 
Committee's determination that ball point pens and refills were 
suitable commodities for manufacture by the blind involved con- 
siderations which Congress, in establishing the Committee com- 
posed of experts in the fields of Government supply procurement 
and employment of the blind, fully committed to the Committee's 
discretion and which accordingly is not subject to judicial 


review. 


I 


THE APPELLANTS LACK STANDING TO CHALLENGE THE 
AWARD OF A GOVERNMENT PROCUREMENT CONTRACT 


The plaintiffs assert, as the only basis for their standing 


i to maintain this action, that they are aggrieved in fact by the 
Government's award of the contract to NIB. While Ballerina's 
| and Framar's failure to be awarded the Government's contract, 
and the attendant loss of hoped-for profits together with the 
i possibility that their employees, also represented in this suit, 
are in danger of losing their jobs, may constitute agerievement 
' in ract,/ the plaintiffs ignore the rule that such aggrievement 
alone is not sufficient to confer standing upon them. 
There are two essential, but separate, elements of standing. 
‘A constitutional prerequisite to standing is that the plaintiff 
' must show a concrete, personal stake in the outcome of the case 
_ (Flast v. Cohen, 392 U.S. 83, 94, et seq.) in order that there 
| pe a ease or controversy under Article III. For purposes of this 
' ease, wecan assume that the plaintiffs' loss of prospective 
‘ pusiness and the consequent economic impact upon them gives them 
a conerete personal stake in the outcome of the case and therefore 


h 


| As plaintiffs acknowledge in their brief (p. 31) there is no 
assurance that they would be awarded the contract if it were open 
to competitive bids, and therefore strictly speaking they are 

' actually aggrieved only by the loss of the opportunity to compete 
for the contract. We do not press the point here because, as 

- noted in the cases cited at p. 18, infra, irrespective of whether 

' the litigant is a disappointed pidder or merely a prospective 
pidder, helas no standing to attack the award of a Government 
contract to a competitor. 
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4t satisfies the constitutional requisite of standing. But this 
adversary interest, although necessary, is not sufficient. Jenkins 


v. McKeithen, U.S. ___ (June 9, 1969; 37 U.S. Law Week 4496, 


499); Norwalk CORE v. Norwalk Redevelopment Agency, 395 F. 2d 920, 
927 (C.A. 2). A plaintiff must show, in addition, that the 
challenged action invades some legally protected right possessed 
by him. ‘Tennessee Power Co. v. TVA, 306 U.S. 118, 137-138; Jenkins 
v. MecKeithen, supra, __ 'U.S. at __, 37 U.S. Law Week at 499. 
Pennsylvania Railroad Co. v. Dillon, 118 U.S. App. D.C. 257, 

335 F. 2d 292 (1964), certiorari denied, sub nom American-Hawaiian 
SS Co. v. Dillon, 379 U.S. 945; Texas State AFL-CIO v. Kennedy, 

117 U.S. App. D.C. 343, 330 F. 2d 217 (1964); Kansas City Power 
and Light Co. v. McKay, 96 U.S. App. D.C. 275, 225 F. 2d 92h 
(1955). 

The plaintiffs in this case possess no property right or 
contractual right which protects them from an award of Govern- 
ment contracts to some other manufacturer of ball point pens 
and refills. Nor do they possess any exclusive franchise to 


supply the Government with its needs. Moreover, their success 


4n past years in competitive bidding for Government contracts 


does not entitle them to preferred treatment in the future 

award of contracts. In these circumstances, the plaintiffs 

would be able to demonstrate the existence of a legally protected 
right only if they could show that the Government action which they 
attack violates statutes which they can demonstrate were enacted 


for the purpose of protecting them or the class to which they 
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pelong, against the injury of which they complain. Cf. Hardin 


_v. Kentucky Utilities Co., 390 U.S. 1, 5-7. 
If the aggrieved party can point to no invasion of a legally 


protected interest, as outlined above, he may maintain a suit 
only if Congress has specifically provided for judicial review 
at the instance of a "person aggrieved", thereby legislatively 
conferring standing to attack Government action in question upon 
' persons who possess solely an adversary interest. A person suing 
'under such a provision sues as a representative of the public 
interest, a "private attorney general", rather than in his role 
as a private individual protecting his own interest. See 
| Associated Industries v. Ickes, 134 F. 2d 694, 700-701, 704 
'(C.A. 2), vacated as moot, 320 U.S. 707. Standing under such 
statutes is typified by the Supreme Court decisions in FOC Vv. 
Sanders Bros. Radio Station, 309 U.S. 47 and Seripps-Howard 
Radio v. FCC, 316 U.S. 4, and by this Court's recent decision in 
National Association of Securities Dealers Incorporated v. 


- Securities and Exchange Commission, et al., __ U.S. App. D.C. 
: F. 2d (1969), No. 20,164, decided July 1, 1969, 


slip op. pp. 3u-36.2/ 


TS 


& In a companion case, Comptroller of the Currency v. TInvest- 
ment Co: Institute, et al., U.S. App. D.C. > _aeerowed 
> (1969), No. 21,662, this Court reached the merits of the case 

@ithough a majority of the panel had "reservation amounting to 

i virtual disbelief in any standing in ap ellants." Slip Opinion 
p. 46. The exceptional circumstances" (slip op. pp. 33-34) 
which led to a consideration of the merits in that case are 
manifestly lacking in this case. 
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Since neither the Wagner-O'Day Act nor the Federal Property 
and Administrative Services Act of 1949 contain "person aggrieved" 
provisions, it follows that the plaintiffs cannot base their claim 
to standing on a status as a "private attorney general". None- 
theless, it is apparently upon this basis that plaintiffs are 
proceeding here for there is no other apparent ground upon which 
they can assert standing. They clearly cannot base their claim 
to standing upon the invasion of any legally protected right of 
their own. For, aS we will show, neither the 1949 Act nor the 
Wagner-O'Day Act were intended to confer protection upon them. 

a. Federal Procurement Procedure Statutes Were Not 

Enacted For The Purpose Of Protecting Potential 
Competitive Bidders. 

It is beyond dispute that the federal procurement statutes 
were enacted wholly for the benefit of the Government and accord- 
ingly confer no protection upon the plaintiffs here. As the 
Supreme Court explained in Perkins v. Lukens Steel Co., 310 U.S. 
113, 126-130 (footnotes omitted): 


Section 3709 of the Revised Statutes2/ 
requires for the Government's benefit that 
its contracts be made after public adver- 
tising. It was not enacted for the protection 
of sellers and confers no enforceable rights 
upon prospective bidders. * * * 


Like private individuals and businesses, 
the Government enjoys the unrestricted power 
to produce its own supplies, to determine those 
with whom it will deal, and to fix the terms 


i aE EEE IESE SSS ee 


Prior to the enactment of the federal procurement statutes 
Cae herein, R.S. 3709 was the basic federal procurement 
statute. 
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and conditions upon which it will make needed 
purchases. Acting through its agents as it 
must of necessity, the Government may for the 
purpose of keeping its own house in order lay 
down guide posts by which its agents are to 
proceed in the procurement of supplies, and 
which create duties to the Government alone. 
It has done so in the Public Contracts Act. 
That Act does not depart from but instead 
embodies the traditional principle of leaving 
purchases necessary to the operation of our 
Government to administration by the executive 
branch of Government, with adequate range of 
discretion free from vexatious and dilatory 
restraints at the suits of prospective or 
potential sellers. It was not intended to 

be a bestowal of litigable rights upon those 
desirous of selling to the Government; it 

is a self-imposed restraint for violation of 
which the Government -- but not private 
litigants -- can complain. * * * Judicial 
restraint of those who administer the 
Government's purchasing would constitute a 
preak with settled judicial practice and a 
departure into fields hitherto wisely and 
happily apportioned by the genius of our 


polity to the administration of another 
pranch of Government. * * * 


We find nothing in the Act indicating 
any intention to abandon a principle acted 
upon since the Nation's founding under which | 
the legislative and executive departments have | 
exercised complete and final authority to 
enter into contracts for Government purchases. 
* * & : 


The Act does not represent an exercise 
by Congress of regulatory power over private 
pusiness or employment. In this legislation 
Congress did no more than instruct its agents 
who were selected and granted final authority 
to fix the terms and conditions under which 
the Government will permit goods to be sold 
to it. The Secretary of Labor is under a duty 
to observe those instructions just as a pur- 
chasing agent of a private corporation must 
observe those of his principal. In both in- 
stances prospective bidders for contracts 
derive no enforceable rights against the agent 
for an erroneous interpretation of the princi- 
pal's authorization. For erroneous construction 
of his instructions, given for the sole benefit 
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of the principal, the agent is responsible 

to his principal alone because his mis- 
construction violates no duty he owes to any 
put his principal. The Secretary's responsi- 
bility is to superior executive and legisla- 
tive authority. Respondents have no standing 
in court to enforce that responsibility or to 
represent the public's interest in the Secre- 
tary's compliance with the Rot. ae 


The Government can supply its needs by 
4¢s own manufacturing or by purchase. And 
Congress can as it always has, either do the 
purchasing of the Government goods and supplies 
itself, or it can entrust its agents with final 
power to do so and make these agents responsible 
only to it. Courts should not, where Congress 
has not done so, subject purchasing agencies of 
Government to the delays necessarily incident 
to judicial scrutiny at the instance of potential 
sellers, which would be contrary to traditional 
governmental practice and would create a new 
concept of judicial controversies. A like re- 
straint applied to purchasing by private business 
would be widely condemned as an intolerable business 
handicap. It is, as both Congress and the courts 
have always recognized, essential to the even and 
expeditious functioning of Government that the 
administration of the purchasing machinery be 
unhampered. * * * 


This Court has also addressed itself to the question and 
recognized the thrust of Perkins. Friend v. Lee, 95 U.S. App. 
D.C. 224, 227, 221 F. 2d 96 (1955). Accord, Edelman v. FHA, 
382 F. 2a 594, 597 (C.A. 2); United States v. Gray Line Water 
Tours of Charleston, 311 F. 2d 779 (C.A. 4); Fulton Iron Co. v. 
Larson, 171 F. 2d 994, 84 U.S. App. D.C. 39 (1949), certiorari 
denied, 336 U.S. 903; American Electric Co. v- United States, 


ee 


270 F. Supp. 689 (D. Hawaii); United States ex rel Brookfield 


Construction Co. v. Stewart, 234 F. Supp. 94, affirmed 119 U.S. 
App. D.C. 254, 339 F. 2d 753 (1964); Hawthorne v. United States 


Department of Interior, 160 F. Supp. 417 (E.D. Penna.). 
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This understanding of the purpose of federal procurement 


statutes was underscored by the enactment of the Federal Property 
and Administrative Services Act of 1949, 63 Stat. 377 (Title III 
of that Act dealt with Procurement Procedure, and Section 302 
of that Act is now contained in 41 U.S.C. 252, the sents in- 
volved herein). Thus, the declaration of policy in that Act 
(which was "An act to simplify the procurement * * * of Govern- 
ment property * * *") stated "it is the intent of Congress in 
enacting this legislation to provide for the Government an eco- 
nomical and efficient system for * * * the procurement and supply 
of personal property * * *, including related functions Suen as 
contracting * * *." (Section 2, 63 Stat. 378). And Section 301 
of the Act states that the purpose of Title III is "to facilitate 
the procurement of supplies and services." 63 Stat. 393. That 
the Act was designed for the benefit of the Government, and not 
for private bidders, is confirmed by the Committee Reports. Thus, 
the House Report states that Title III "provides for the moderniza- 
tion of procurement methods and procedures" (H. Rept. 670, 81st 
Cong., 1st Sess., 1949, p. 6), while the Senate Report states 
that the bill answers the "need for an efficient, businesslike 
system of property management [which] has long been recognized" 
(S. Rept. 475, 81st Cong., 1st Sess., 1949, p. 1). 

Nowhere in the legislative history of the 1949 Act do we 
find any evidence of a Congressional intent to protect bidders. 
fo the contrary, the intent is, in keeping with the Congressional 
intent recognized by the Supreme Court in Perkins v. Lukens Steel, 
to benefit the Government by improving its procedures. : 
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b. The Wagner-O'Day Act Was Not Enacted To Protect 
Private Industry From Competition By The Blind. 


There can be no question that Congress had but one purpose 
in mind in enacting the Wagner-O'Day Act -- to aid blind workers 
in securing a ready market and a fair price for their products. 
Neither the statutory scheme nor the legislative history of the 
Act permits the inferring of an additional legislative intent 
to protect private industry from competition by the blind. 

The Wagner-O'Day Act contemplates that, once a determination 
has peen made by the Committee established by the Act that certain 
commodities are suitable for manufacture by the blind, those 
commodities shall be purchased from blind workshops to the ex- 
clusion of any supply source in private industry. 41 U.S.C. 48. 
Me Tegtslative history of the Act (JA 196-226) clearly underscores 
the fact that the sole intent of Congress was to benefit blind 
workers. Both the Senate and House Committee Reports note that 
the result of the Act's passage and implementation will be gain- 
fully to employ more blind people by broadening the present market 
for their products. S. Rept. No. 1330, 75th Cong., 3rd Sess., 
1937, p. 23; H. Rept. No. 2249, 75th Cong., 3rd Sess., 1937, p. 2 
(JA 194, 198). Moreover, both committee reports noted that 
“while every logical argument recommends passage there is also 
the element of humanity. The opportunities for gainful employ- 
ment to those who have been afflicted with blindness are limited. 
The Government should spare no effort to aid and assist them by 


means other than a relief grant." Senate Rept. at p. 2, H. Rept. 


at p. 2. During the floor debate preceeding House passage, the 
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‘pill was described as "one designed to make possible the absorption 


of * * * wares made by blind people" 83 Cong. Rec. 9112 (JA 210); 


‘and again "the fundamental purpose of this humane bill is to make 
plind people self supporting and self respecting American citi- 
zens", 83 Cong. Rec. 9112 (JA 211). Congressman Lanzetta, the 
‘floor manager of the bill, after outlining the operation of the 
‘statutory scheme, added: "By passing this bill we will not only 
pe helping them to keep occupied, but we will also make it possible 
for them to receive fair and adequate compensation for — work" 
83 Cong. Rec. 9111 (JA 204). 

It is, therefore, manifest that Congress had but one in- 
' tention in passing the Wagner-O'Day Act -- to benefit the blind. 
Nothing in either the Committee Reports or the floor depate re- 
flects, or even suggests, a Congressional purpose to penefit private 
industry. Indeed, while a portion of the floor debate cet es 
House related to the effect of the bill on private industry, the 
central purpose of that discussion was concern over whether the 
pill was adequately drawn to insure that the blind workers would 
derive the intended benefits. Congressman Crawford, who spear- 
headed this facet of the debate, stated "I am not making a plea 
for private industry. I do not care whether the business goes 
to private industry. And I hope it goes to the blind industry" 
83 Cong. Rec. 9115 (JA 221). | 

———————— 

In sum, neither Ballerina and Framar, nor their employees, 
can claim that the Committee action in adding ball point pens 
and refills to the Schedule of Blind-Made Products, and the 
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consequent act of GSA in contracting with NIB for the Government ‘s 
supply of those items, violated any statute enacted for their 
protection. Since, as previously noted, the appellants can claim 
no property or contract right or exclusive franchise which has 
peen invaded by the award of the contract to NIB, no legally 
protected right has been denied them and they lack standing to 


maintain this action. 


o, 
THE DETERMINATION BY THE COMMITTEE ON PURCHASES 
OF BLIND-MADE PRODUCTS TO ADD BALL POINT PENS 
AND REFILLS TO THE SCHEDULE OF BLIND-MADE PRO- 
DUCTS WAS COMMITTED TO ITS DISCRETION AND IS 
NOT SUBJECT TO JUDICIAL REVIEW. 
we have just shown, Ballerina and Framar and their em- 
plainly lacked standing to maintain this action. For this 
she Court need not reach the question whether, in any 
event, the determination made by the Committee ® place ball point 
pens and refills on the Schedule of Blind-Made Products is 
subject to judicial review. Nonetheless, we will briefly demon- 


strate that the action taken by the Committee is not subject to 


judicial review and for this further reason, wholly apart from 


appellantg lack of standing, the district court's order dis- 
missing this action was correct and should be affirmed. 

As we have already noted, the Wagner-O'Day Act requires that 
when available at a fair market price, "suitable commodities manu- 
factured by the blind" are to be purchased by the Government from 
the agencies for the blind. 41 U.S.C. 47, 48. It is the respon- 
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sibility of the Committee to determine what blind-made products 
are "suitable commodities” for purchase by the Federal Govern- 
ment. 41 C.F.R. 51-1.3. 

By this action, the appellants apparently seek to have the 
district court substitute its judgment for that of the Committee 
with respect to whether ball point pens and refills are "suitable 
commodities" manufactured by the blind for sale to the Govern- 
ment 12/ As we now show, however, that determination is committed 
to the discretion of the Committee and is, therefore, not subject 
to judicial review, by virtue of settled principles reflected in 
the express exclusion from review under the Administrative Pro= 
cedure Act of "agency action * * * committed to agency discretion 
ry law", 5 U.S.C. (1964 ed. Supp. IV) 701(a). 

The Supreme Court has held that a determination of whether 
a statute precludes judicial review must be based upon a con- 


sideration of four factors: (1) the aims which induced Congress 


to enact the statute; (2) the nature of the task confided to 


10/ While the appellants also challenge the action of the GSA 

n awarding the contract to NIB, the correctness of that ‘con- 

tract award turns wholly upon whether ball point pens and refills 
correctly were added to the Schedule of Blind-Made Products by 

the Committee, for the GSA has no choice but to buy such commodities 
directly from workshops for the blind. 41 U.S.C. » 41 °C.F.R. 
51-1.4, 51-1.8. Accordingly, if the underlying action of the 
Committee cannot be overturned by the appellants, there is no 

basis upon which an attack can be made against the resulting 
contract award by GSA to NIB. 


the agency involved; (3) the language of the statute; (4) the 
prescribed procedure. Williamsport Wire Rope Co. v. United 
States, 277 U.S. 551, 560. See Switchman's Union v. National 
Mediation Board, 320 U.S. 297, 301; Kendler v. Wirtz, 388 F. 2d 
381 (C.A. 3, 1968); Patent Button Co. of Tenn. v. Comm'r., 256 
F. 2d 726, 728 (C.A. 6, 1958). An analysis of each of these 
factors compels the conclusion that Congress, in enacting the 
Wagner-O'Day Act intended to preclude judicial review by vesting 
in the Committee unreviewable discretion to determine what were 
"suitable commodities" within the meaning of the Act. 

1. As we demonstrated in Point I, supra, in enacting the 
Wagner-O'Day Act Congress's only intent and purpose was to aid 
clind workers by establishing a market for their products and 
insuring that they would receive a fair market price for them. 
The Committee established by the Act was entrusted with the duty 
of insuring that the ‘Congressional intent was carried out. There 
4s nothing in the statutory language or in the legislative his- 
tory which reveals a Congressional belief that judicial review 


of the Committee's actions was necessary to insure that these 


a 
aims were carried out. 


11/ During the House debates a question arose regarding what 
would happen if private industry could manufacture a product more 
cheaply than could the blind workers -- the identical situation 
to that alleged by the plaintiffs to exist here. Congressman 
Lanzetta, floor manager of the bill, stated that if such a situa- 
tion should occur then some change in the statute would have to be 
made in order to avoid the result, 83 Cong. Rec., Part 8, 

p. 9114 (JA 218). This same question was the subject of a ruling 
by the Comptroller General which lends support to Congressman 
Lanzetta's conclusion. See Government Exhibit No. 5, pp. 29-30. 
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2. The nature of the task that the Wagner-O'Day Act assigns 
to the Committee is such that judicial review is inappropriate. 
The determination of what conditions and prerequisites must exist 
‘pefore a product can be classed as a "suitable commodity" fon 
manufacture by the blind, and the application of those factors 


to each product presented for Committee action, necessarily raise 


questions of “administrative discretion” requiring close analysis 
and expert judgment. Williamsport Wire Rope Co. v. United States, 
| 


277 U.S. 551, 559; Panama Canal Co. v. Grace Lines, Inc., 356 U.S. 


309, 3173 Ferry v. Udall, 336 F. 24 706, 711 (C.A. 9), certiorari 


denied, 381 U.S. 904. The Committee decisions are not susceptible 


of being judicially reviewed because they involve the consideration 


of factors which do not readily lend themselves to the judicial 


‘process. See Kendler v. Wirtz, supra, 388 F. 2d at 383; Driscoll 


v. Edison Light and Power Co., 307 U.S. 104, 122 (concurring 
opinion of Mr. Justice Frankfurter ). : 
Specifically, decisions as to "suitable commodities" necessarily 


eall for determinations regarding manufacturing abilities of blind 
i workers, which in turn involve questions of how rapidly and how 
‘accurately the blind worker can perform his job as well as questions 


‘pelating to his job attitudes, habits, absenteeism, and numerous 


other complex aspects of job performance. A determination has 


‘to be made that the particular manufacturing project can pe per- 


12 
formed with only limited aid from sighted workersia”” Additionally, 


12/ See 41 C.F.R. 51-1.1(b) which requires that 75% of the 


‘direct labor performed by a workshop be performed by blind labor. 
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consideration must be given to the overall Government need for 
the commodity as well'as the ability of the blind to produce 

the items with sufficient quality and promptness. It follows 
that the considerations involved in determining that a product 

is a "suitable commodity" for manufacture by the blind are such 
that the correctness of the decision "weuld depend largely upon 
the extent both of the knowledge of the special subject possessed 
and of the experience had in dealing with this particular class 
of problems. The conclusions reached would rest largely upon 
considerations not entirely susceptible of proof or disproof." 
Williamsport Wire Rope Co. v. United States, supra, 277 U.S. at 
559. Accordingly, the Congressional design which placed expertise 
with the Committee in this area, serves to demonstrate that the 
determinations entrusted to it were to be exclusively within its 


discretion. 


It is not surprising, therefore, that Section 1 of the 


Wagner-O'Day Act (41 U.S.C. 46) sets out certain qualifications 
for the Committee members. There must be one private citizen 
member who is “conversant with the problems incident to the em-- 
ployment of the blind" and six members from specified Government 
departments which purchase sizeable quantities of blind-made 
products. The Committee's composition reflects the nature of the 
task assigned to it -- consideration of both the needs of the 
agency and the capabilities of blind workers, and the consequent 
determination of "suitable commodities" for manufacture by the 
blind. 
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3. In urging review of the Committee's action in placing 
the ball point pens and refills on the Schedule of Blind-Made 
Products, the appellants ignore the fact that “suitability” for 
manufacture by the blind is the sole statutory criterion controlling 
that determination; i.e., the employment of such a broad guideline 
in the statute indicates a Congressional intent that expert opinion 
‘and judgment are to be freely exercised by the Committee in deter- 
mining which commodities to add to the Schedule of Blind-Made 
‘Products. Further, the use of such language renders it impossible 
‘to create satisfactory standards for judicial review, and has 
-eaused courts when faced with similarly broad language to decline 
review reasoning that agency action had been committed by Congress 
‘to unreviewable agency discretion. See ¢.g., Williamsport Wire 
Rope Co. v. United States, supra; Kendler v. Wirtz, supra. 

4. The failure of Congress to prescribe formal methods of 
‘procedure is yet another factor which negatives a legislative 
‘antent that there should be judicial review of the committee's 
' @iseretionary action of placing an item on the Schedule of Blind- 
- Made Products. There is no provision in the wagner-O'Day Act 

‘ that the Committee follow a particular procedure. There is no 
' provision for notice or hearing, preparation of an administra- 

tive record, or issuance of formal findings or conclusion by 
the Committee. The absence of provision of that type, usually 

associated with the right to judicial review, strongly supports 
2 conclusion that Congress intended to vest unreviewable dis- 


cretion in the Committee. See Williamsport Wire Rope Co. v. 


United States, supra, 277 U.S. at 559-60. 
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CONCLUSION 
For the foregoing reasons, the order of the district court 
should be affirmed. 
Respectfully submitted, 


WILLIAM D, RUCKELSHAUS, 
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STATUTES INVOLVED | 
The Procurement Procedure Portion of the Federal Property 

‘and Administrative Services Act of 1949 provides in pertinent 

part: | 


42 U.S.C. 252(¢) Negotiated purchases and contracts 
for property; conditions 

All purchases and contracts for property and services 

shall be made by advertising * * * except that such 

purchases and contracts may be negotiated by the 

agency head without advertising if -- 


(15) otherwise authorized by law * * %, 


The Wagner-O'Day Act, 41 U.S.C. 46-48 provides: 


§ 46. Committee on purchases of blind-made products; 
creation; members 


There 1s created a Committee to be known as 
the Committee on Purchases of Blind-made Products 
(hereinafter referred to as the "Committee") to} be 
composed of a private citizen conversant with the 
problems incident to the employment of the plind 
and a representative of each of the following . 
Government Departments: The Navy Department, the 
Department of the Army, the Treasury Department, 
the Department of Agriculture, the Department of 
Commerce, and the Department of Interior. The 
members of the Committee shall be appointed by the 
President, shall serve without additional compen- 
sation, and shall designate one of their number to 
pe chairman. 


§ 47. Same; fair market price, determination, re- 
vision; distribution of orders 


It shall be the duty of the Committee to 
determine the fair market price of all brooms 
and mops and other suitable commodities manu- 
factured by the blind and offered for sale to | 
the Federal Government by any non-profit-making 
agency for the plind organized under the laws z 
of the United States or of any State, to revise 
such prices from time to time in accordance with 
changing market conditions, and to make such rules 
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and regulations regarding specifications, time 
of delivery, authorization of a central non- 
profit-making agency to facilitate the distri- 
bution of orders among the agencies for the 
blind, and other relevant matters of procedure 
as shall be necessary to cary out the purposes 
of this section and sections 46 and 48 of this 
title: PROVIDED, That no change in price shall 
pecome effective prior to the expiration of fif- 
teen days from the date on which such change 

4s made by the Committee. 


§ 48. Same; procurement at determined price 


All brooms and mops and other suitable 
commodities hereafter procured in accordance 
with applicable Federal specifications by or 
for any Federal department or agency shall be 
procured from such non-profit-making agencies 
for the blind in all cases where such articles 
are available within the period specified at the 
price determined by the committee to be the fair 
market price for the article or articles so pro- 
eured: PROVIDED, That this section and sections 
46 and 47 of this title shall not apply in any 
cases where brooms and mops are available for 
procurement from any Federal department or agency 
and procurement therefrom is required under the 
provisions of any law in effect on June 25, 1938, 
or in cases where brooms and mops are procured 
for use outside continental United States. 


The Regulations promulgated by the Committee on Purchases 
of Blind-Made Products, 41 C.F.R. 51-1.1 - 51-1.12, provide: 
§ 51-1.1 Definitions. 
As used in this part: 


(a) "Blind" means a person having visual 
acuity not to exceed 20/200 in the petter eye 
with correcting lenses, or visual acuity greater 
than 20/200 but with a limitation in the fields 
of vision such that the widest diameter of the 
visual field subtends an angle no greater than 
20 degrees. 


(>) "Non-profit-making agency for the 
means National Industries for the Blind 


blind 
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(hereinafter referred to as "NTB") or any other 
organization, organized under the laws of the 
United States or of any State, operated in the 
interest of the blind, the net income of which 

does not inure in whole or in part to the penefit 
of any shareholder or individual and which employs 
blind persons to an extent constituting not less 
than 75 percent of the total hours of employment 
during the fiscal year, of all personnel engaged 

in the direct labor of manufacturing, assembling, 
or handling of all commodities by the agency for 
the blind (hereinafter referred to as "workshop") 
whether for this program or otherwise. "Direct 
labor" includes all work required for preparation, 
processing, and packing, put not supervision, admin- 
istration, mspection, and shipping. 


(ec) "Ordering office" means any Federal de- 
partment, independent establishment, board, commission, 
bureau, service, or division of the Government of 
the United States, and any wholly owned Government | 
corporation. 


(a) "Fiscal Year" means the period from 
July 1 of 1 year through June 30 of the next year... 


§ 51-1.2 Policy 


By the Wagner-O'Day Act of June 25, 1938 
(52 Stat. 1196; 41 U.S.C. 46-48) all Federal 
departments and agencies are required to pur- 
chase their requirements of brooms, mops, and 
other suitable commodities from non-profit- 
making agencies for the blind unless such 
commodities are available for procurement from 
Federal Prison Industries, Inc. These purchases 
shall be made in the manner prescribed in the 
regulations in this part. 


§ 51-1.3 Responsibilities of the Committee 
on Purchases of Blind-Made Products. 


It is the responsibility of the Committee 
on Purchases of Blind-Made Products (hereinafter 
referred to as the Committee") to determine which 
commodities are suitable for sale under the pro- 
gram, the fair market price thereof (including 
revisions as appropriate from time to time), 
and the applicable purchase procedures, and to 
make rules and regulations regarding specifications, 
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delivery, authorization of a central non-profit- 
making agency to facilitate distribution of orders 
among workshops, and such other relevant matters 
as shall be necessary to carry out the purposes of 
the Act of June 25, 1938. 


§ 51-1.4 Schedules of Blind-Made Products. 


(a) The Committee will issue to ordering 
offices through the Federal Supply Service, General 
Services Administration, a Schedule of Blind-Made 
Products, listing commodities which must be pro- 
cured from NIB or workshops. The Schedule will in- 
elude the item description, specification identi- 
fication, price, and other pertinent information. 


{b) The Committee will issue to ordering 
offices, through National Industries for the Blind, 
schedules of blind-made products for Department of 
Defense Resale Outlets. These schedules will list 
the commodities which must be procured from NIB or 
workshops, and will include item description, price, 
and other pertinent information. 


§ 51-1.5 Responsibilities of National Industries 
for the Blind. 


(a) National Industries for the Blind is 
designated as the agency to facilitate the 
equitable distribution of Government orders 
among the workshops and is delegated the respon- 
sibility to assist the Committee to assure that 
these regulations and intent of the Wagner-O'Day 
Act are carried out. 


(bd) NIB shall undertake the following 
functions and responsibilities: 

(1) Issuance of allocations and clearances 
as provided in §§ 51-1.8 and 51-1.9. 

(2) Inspection, on a continuing basis, of 
the workshops to determine that they operate in 
accordance with the requirements of the statute 
and the regulations in this part. 

(3) Maintenance of records of all partici- 
pating workshops and such necessary data as will 
enable NIB toallocate orders equitably. 

(4) Submission to the Committee of a com- 
prehensive annual report for each fiscal year 
concerning all of its operations, including 
financial statements, significant accomplish- 
ments and developments, a compilation of the 
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annual reports received from the workshops, and 
such other details as NIB considers appropriate 
or the Committee may request. 

(5) Entering into contracts with the Fed- 
eral Government for the furnishing to Federal 
ordering offices of commodities made by work- 
shops, which commodities shall be purchased by 
NIB from such workshops. 


§ 51-1.6 Qualification and responsibilities 
of workshops. 


(a) In order to qualify for participation 
in the program as a workshop, an organization 
shall submit an application to NIB indicating 
compliance with § 51-1.1(b). It shall submit 
with this application information regarding work 
force (designating those that are blind), plant 
facilities and equipment, administrative manage- 
ment, and financial support available to and in 
use by the agency. There should be included a 
list of the commodities proposed to be furnished 
for sale to the Government together with a cer- 
tification as provided in paragraph (d) of this 
section. If a corporate body, it shall include 
copies of its articles of incorporation and by- | 
laws; if an instrumentality of a State, it shall 
submit copies of State laws and related documents 
showing its authority and permitted activities. 


(bo) Within 60 days after receipta an 
application for participation in the Wagner- 
O'Day Act Program, NIB shall inspect the 
facilities of the organization and make reco- 
mmendation to the Committee regarding the re- 
quested participation. If the Committee approves, 
NIB will include the organization among work- 
shops. qualified to receive allocation or orders. | 
If NIB considers it desirable, such organization | 
may be permitted to participate in receiving 
Government orders pending approval by the Committee. 
Such participation may not exceed a period of 6! 
months without Committee approval. 


{<} Workshops shall: 


1 Furnish commodities in strict accordance 

with the allocation and Government order. 
(2) Maintain records of wages paid, hours 

of employment, and sales, as well as a file of 

certificates of vision of blind workers, copies 

of which shall be furnished to NIB. 
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(3) Make available pertinent books and 
records of the agency for inspection at any 
reasonable time to representatives of the 
Committee or NIB. 

(4) Submit! to NIB by September 1 an annual 
report for the preceding fiscal year. This report 
shall include data on blind workers, wages and wage 
supplements, hours of employment, sales, whether the 
workshop requires a sheltered workshop certificate 
from the U.S. Department of Labor and special mini- 
mum rates authorized where such certificate is held, 
and such other relevant information as may be re- 
quired by the Committee or NIB. 


(a) A workshop shall not be qualified to 
furnish a commodity for sale to the Government 
wntil NIB has ascertained that the workshop has 
adequate manufacturing capability. 


§ 51-1.7 Price determination. 


(a) In determining the fair market price 
of a commodity the Committee will consider recommen- 
dations from ordering offices and from workshops. 
Recommendations from workshops shall be submitted 
to the Committee through NIB, which shall indicate 
4ts concurrence or alternate recommendation in all 
4nstances of price determination or change. Price 
recommendations may be subsequently submitted by . 
the Committee to a Government agency for analysis. 
Where the analyzing agency does not concur with 
the recommendations, the Committee Chairman will 
appoint a sub-committee of three members of the 
Committee to consider the matter and recommend a 
fair market price to the Committee. 


(b>) Unless otherwise provided by the 
Committee in the notice of price change, prices 
in effect on the date of allocation by NIB will 
apply to the purchase involved. However, in no 
event may a change in price become effective be- 
fore 15 days after the change 1s made by the 
Committee. 


§ 51-1.8. Purchase procedure. 


(a) Where a commodity is identified in 
the Schedule of Blind-Made Products as being 
available from Defense Supply Agency supply 
centers or from General Services Administration 
supply depots, it shall be obtained in accordance 
with the requisitioning procedures of the supplying 
agency. 
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(b) Where an item is not identified in the 
Schedule of Blind-Made Products as available from 
Government supply centers or depots, the ordering | 
office shall submit its requirements to NIB, stating 
the commodity description, stock number, quantity, | 
and place and time of delivery, and request that an 
allocation be made. NIB shall make allocations 
promptly and equitably, furnish copies to the ordering 
office and to the workshop receiving the allocation, 
and direct the ordering office whether to forward the 
order to NIB or the workshops. An allocation is a) 
preliminary document and is not a Government order 
for the commodities described. 


(ce) Upon receipt of an allocation, the ordering 
office shall promptly furnish a suitable order to . 
NIB or the workshop, as directed by NIB. Where this 
cannot be done promptly the ordering office shall 
so advise NIB and the workshop. A Government order 
should allow lead time sufficient for purchase of raw 
materials, production and delivery. Where it does | 
not, NIB or the workshop, depending on which agency. 
received the order, may request an extension of the 
delivery date which should be granted if feasible. | 
Where it is not feasible, the ordering office shall 
notify NIB or the workshop, as appropriate, and re- 
quest NIB to reallocate or to issue a purchase ex-. 
ception for purchase from a commercial source. 

(See § 51-1.9) A copy of each order issued to a 
workshop shall be sent to NIB. 


(ad) Blind-made commodities may be ordered 
without requesting an allocation for each order 
provided prior arrangements have been made with 
NIB for sending orders for specified items to 
designated workshops. Copies of such orders 
shall be submitted to NIB by the ordering office. 


(e) Requests for allocation shall be sub- 
mitted to National Industries for the Blind, 
50 West 4th Street, New York, N.Y. 10036. 


(f) If an ordering office desires pack- 
ing, packaging, or marking of products other 
than as provided in the Schedule of Blind-Made 
Products, the difference in cost thereof, if 
any, shall be to the account of the ordering 
office. 
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§ 51-1.9 Purchase exceptions. 


An ordering office may purchase from a 
commercial source commodities listed in the 
Schedule of Blind-Made Products in any of the 
following circumstances: 


(a) Military necessity requires delivery 
within 2 weeks and NIB cannot give assurance 
of positive availability. 


(b) When the normal source of supply is 
DoD or GSA and the regulations of that agency 
permit commercial purchase. 


(ce) Commodities which are procured for 
use outside the continental United States. 


(a) When NIB has notified the ordering 
office that commodities listed in the request 
for allocation cannot be furnished within the 
period specified. In such cases purchase action 
must be taken within 15 days of receipt of notice 
from NIB or as may be further extended by NIB. 


§ 51-1.10 Deliveries. 


(a) Except as provided in § 51-1.10(b) 

plind-made commodities will be delivered aboard 

’ the vehicle of the initial carrier at point of 
production (f.o.b. shipping point) for transpor- 
tation to destination on Government bills of 
lading. Delivery is accomplished when a ship- 
ment is placed aboard the vehicle of the initial 
carrier. Timeiof delivery is the date shipment 
4s released to and accepted by the transportation 
company. Bills of lading may accompany orders or 
pe otherwise furnished, but they must be supplied 
promptly. Failure by an ordering office to furnish 
pills of lading promptly may result in an excusable 
cause for delay in delivery. 


(bo) Blind-made commodities sold to Department 
of Defense Resale Outlets will be delivered to des- 
tination. Those destined for overseas, including 
Alaska and Hawaii, shall be delivered to designated 
depots at ports of embarkation. 


-~ 8a - 


§ 51-1.11 Adjustment and cancellation of orders. 


Where NIB or a workshop fails to comply 
with the terms of a Government order, the 
ordering office shall make every effort to 
negotiate an adjustment before taking action 
to cancel the order. Where a Government order 
is canceled for failure to comply with its 
terms, NIB shall be notified, and if practicable, 
requested to allocate the order. 


§ 51-1.12 Violations. 


Any alleged violation of these regula- 
tions shall be investigated by NIB, which 
shall notify the workshop concerned and 
afford it an opportunity to submit a state- 
ment of facts and evidence. NIB shall re- 
port its findings to the Committee, together 
with its recommendations, including a recommenda- 
tion as to whether allocations to the workshop — 
concerned should be suspended for a period of 
time. In reviewing the case, the Committee 
may request the submission of additional evi- 
dence or may hold a hearing on the matter. 
Pending a decision by the Committee, NIB 
may temporarily suspend allocations to the 
workshop concerned. 
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Sovereign Immunity 
Apparently the Government in its brief has withdrawn from its position 
that the Government dependents are clothed with sovereign immunity. At 


least, this point is not mentioned in the Government brief. 


Commodities Manufactured by the Blind 


The argument of the Government that the Committee has absolute discre- 


tion is likewise unsound. While the Government in its statement of the case 
refers to “of suitable commodities manufactured by the blind" in discussing 
the power of the Committee this language is largely ignored, for reference ~ 

is constantly made to commodities "suitable for manufacture by the blind”. 

But we submit that the statute gives no power to the Committee to place a com- 
modity on the Schedule merely because it is “suitable for manufacture by the 


blind", and that therefore the determination of the Committee went beyond its 


statutory authority, was in excess of the powers granted it by Congress and 
was totally void. : 

At the top of page 27, the Government quotes the word "suitability" fol- 
lowed by the words "for manufacture by the blind". But this is not the lan- 
guage of the statute. The statute speaks of "other suitable commodities 
manufactured by the blind". It will be remembered that, at the time of the 
passage of the Wagner-O'Day Act, brooms and mops were aeealty, being 
manufactured by the blind, and we submit that the finding that an article is 


suitable for manufacture by the blind does not mean that it is within the lan- 


guage of the statute. We further submit that, unless an article is within the 


language of the statute, the Committee is completely without legal power to 
put it on the Schedule. In other words, the Committee has not complied with 
the statutory criterion, and its action was therefore totally aes vires. 

It is by a devious sort of reasoning, and by ignoring the language of the 
Wagner-O'Day Act that appellee NIB seeks to justify the contract involved 
here. On page 15 of its brief, NIB says that the Wagner-O'Day Act gives 
the Committee “authority to determine what commodities are suitable for 
manufacture by the blind" and says that the members of the Committee 
“knew what items the blind could manufacture that are suitable for sale to 
the Government under the program". In other words, by distorting the 
language of the statute and substituting for the words of the statute, Sr 


commodities manufactured by the blind", the words "suitable for manufac- 


ture by the blind", and by then referring to articles which the blind can. 
manufacture, NIB attempts to justify the action of the Committee in over- 
riding the intent of Congress as expressed in the law and in the legislative 
history. 

With. reference to the brief filed on behalf of NIB, again the appellee 
equates “manufactured by the blind" with "suitable for manufacture by the 
blind". Its whole argument is fundamentally based on this mis-statement 
of the language of the act. For example, at the bottom of page 19, the NIB 
brief says that the act does not say that the commodities need be manufac- 
tured by the blind at the time the Committee fixes the fair market price. 
This is in complete contradiction of the very language of the statute which 
says "it shall be the duty of the Committee to determine the fair market 


price of all brooms and mops and other suitable commodities manufactured 


by the blind’. In the present case, the Committee purportedly determined a 


fair market price of commodities not manufactured by the blind, but in hope- 
ful contemplation that the blind would be able to make them. This hope so 
far has not been borne out, at least as far as refills are concerned. If any- 
one is attempting to read something into the statute, it is NIB's counsel who 
read “other suitable commodities manufactured by the blind" as meaning pro- 
ducts which the Committee decides the blind might be able to manufacture, 
despite the fact that "other" would indicate that Congress was referring to 
products similar to brooms and mops which were in fact at the time actually 


being manufactured by the blind. 


In Securities and Exchange Commission v. Chenery Corporation, 318 


U.S. 80,94, the Court stated that an order of administrative agency, “may 
not stand if the agency has misconceived the law". Likewise in Manhattan 
General Equipment Company v. Commissioner, 297 U.S. 129, 134, the Court 
said that a regulation which does not carry into effect the will of Congress 

as expressed by the statute but operates to create a rule out of harmony with 
the statute is a mere nullity. We submit that in the present eemiamaces 
the action of the Committee in adopting its regulations and in placing the 
involved commodities on the Schedule of Blind-Made Products, ignoring the 
‘fact that these were not "commodities manufactured by the bling" as cequreed 
by the statute, was therefore in violation of law and was void. 

The Supreme Court also recognized the power of the Courts to strike 
down an order made in excess of the delegated powers and ae to the 
prohibitions of the statute jin Leedom v. Kyne, 358 U.S. 184. It is submitted 
that in the present case the action of GSA in entering into a contract with NIB 
was a violation of the procurement law unless otherwise guthoniaed by law, 
and it was not otherwise authorized by law because the action of the Committee, 
in placing the commodities involved on the Schedule, . went beyond the powers 
granted to them by Congress. : 


Regulations under a Statute can be Attacked 
by Others than Those forWhae Benefit it was Enacted 


The argument that only persons for whose benefit a statute is enacted by 


Congress have power to attack it or the regulations enacted over it seems to 


“be a fresh approach by the Government in its attempt to prevent the review _ 
by the courts of arbitrary and capricious administrative action. The argu- 
ment is completely answered, it is believed, by the fact that in Hannah v. 
Larche, 363 U.S. 420, the voting registrars of the state of Louisiana were 
allowed to attack the regulations adopted by the Civil Rights Commission 


under the Civil Rights Act. It is beyond the bounds of reason for anyone to 


argue that the Civil Rights Act was enacted for the benefit of the voting regis- 


trars - they were the very persons against whose prior activities the act was 
@irected. And in that case, at page 430, the Court recognized the fact that 
adoption by the Civil Rights Commission of regulations which exceeded its 
authority would be sufficient ground for affirming the injunction against the 
enforcement of such regulation issued by the Court below. 

See also Harmon v. Brucker, 355 U.S. 579. 

Admittedly, the Wagner-O'Day Act was not enacted for the benefit of 
persons in the position of these appellants. It is submitted that this is not 
enough however to show that appellants are not entitled to maintain an action 
to Comes the administrator of GSA to carry out his legal duty of advertising 
for bids. 

The Government brief states that the Federal Property and Administra- 
tive Services Act was enacted solely for the benefit of the Government itself. 
This appears to treat "the Government" as some awesome deity over and 
above and distinct from the citizens who created it. We submit that no such 


monstrosity exists. 


As to the statement that the Wagner-O'Day Act was designed to aid 


non-profit workshops for the blind to obtain a fair price and suitable market 
for the goods they manufactured, appellants submit that the history of the 
act shows that its purpose was rather to prevent cut-throat competition be- 
tween workshops for the blind in furnishing to the Government pcos which 
they were already manufacturing and selling. While the act itself does not 
make any statements regarding the protection of competitors of these work- 
shops, the debate in Congress definitely shows an intent to protect private 
industry from destruction by the action of the Committee which the act 
created. 

It is particularly strange that the contention that only those for whose 
benefit a statute is enacted have standing to challenge the regulations issued 
under such act is contained in a brief which indicates knowledge of the deci- 
sion of the Court of July 1, 1969, in National Association of Security Dealers, 

- Ine. v. Securities and Exchange Commission, No. 20164, in which at pages 
28 to 33 this Court specifically rejects any such doctrine, ssa "Competi- 
tors need not even be members of an industry subject to a specific regula- 
tory statute to sue under it so long as they can show agrievement by adminis- 
trative action pursuant to the statute”. The Court also pecoerined the position 
of competitors not legally protected as private attorneys general to represent 
the public interest in the proper administration of a regulatory scheme. 

That case involved the right of security dealers to chatienge the entry of 


banks into the field of mutual funds. Surely it cannot be said that the sellers 


of mutual funds had any right to compel prospective purchasers of investment 
shares from banks to purchase from them instead. 

it is particularly significant to note that the appellants make no contention 
that ball point pens and refills were being manufactured by the blind at the time 
of the Committee's action. Appellants have no knowledge as to whether ball 
point pens are presently being assembled by blind workshops from parts pro- 
duced by sighted labor, but that they do have very definite information that, 
even as of the present time, fifteen months after the addition of refills to the 
Schedule of Blind-Made Products and almost six months after the actual com- 
mencement of operations under the contract, the blind are not manufacturing 
refills but are purchasing them from private industry. To argue that these are 
commodities manufactured by the blind is simply out of reason, 


The Wagner-O'Day Act was not Intended 
to Set Up the Blind in Competition with Private Industry 


We submit that the first issue presented for review by the NIB brief is 


entirely improper, since it makes an argumentative assumption with which 


appellants disagree; namely that the Wagner-O'Day Act was enacted to pro- 


vide gainful employment for the blind. Certainly one of the issues in the pre- 
sent case is whether the Wagner-O'Day Act was enacted for this purpose or 
to prevent cut-throat competition between the blind workshops in bidding on 
Government contracts, 4 condition which existed at the time of the enactment 
of the Wagner-O'Day Act and which is the first point raised by Mr. Lanzetta 


in introducing the bill to the House (R 203-204). To say that the primary pur- 


pose of the bill was to put the blind into new business in Sommenten with 
private industry simply ignores the whole history of the bill as it was dis- 
cussed in the House of Representatives. ! 

Appellants admit that the Wagner-O'Day Act does not in specific terms 
confer any rights in them, and that it was not enacted for their benefit or 
protection. While it is true that there is nothing in the Senate or pone re-_ 
ports (as contrasted with the debate in the House) (see page 10 of the NIB 
brief, second paragraph) showing any intent of Congress to protect private 
industry, it is submitted that there is likewise nothing in these reports which 
shows any intent on the part of Congress to establish the blind workshops in 
a new business in competition with private industry by means of subsidizing 
them with excessive prices and advance payments, which is what has been 
done here. Since the language of the act refers to commodities manufactured 
by the blind, it would appear clear that it was not the intent of Congress to 
allow the Committee to take such action as is involved here. And, if the regu- 
lations go beyond the power granted by Congress or beyond the intent of Con- 
gress, then they are obviously void. 

The allegation of NIB that the inclusion of any commodity oa the Schedule 
must result in a loss of sale by private industry is unwarranted; the inclu- 


| 
sion of brooms and mops did not have this effect, since these commodities 


were already being supplied to the Government by the workshops for the blind. 


The Government further quotes from the Committee reports which 
referred to assisting the blind "by means other than a relief grant", Ap- 
pellants have shown that in effect the contract entered into is nothing more 
than a relief grant, since the amount of money to be received by the blind 
is less than the excess cost to the Government, and since this is being sub- 
sidized by advanced payments of very substantial amounts. 

The Work Done by the Blind on Ball Point Pens 
and Refills is Too Minor for them to be 
; Blind-Made Products 

The argument as to the amount of work done by the blind on the various 
commodities sold to the Government boils down to this - as long as the blind 
persons perform some operation, no matter how small a proportion of the 
whole it might be, the commodities are manufactured by the blind. If this 
is the case, it can well be said, as Judge Gasch said in the Court below, 
that the Government could contract with NIB to purchase from it airplanes 
made by Fairchild, Boeing or some other manufacturer, if blind persons 
washed off the airplanes and applied suitable decalcomanias to them before 
delivery. to the Government; and furthermore without regard to what propor- 
tion of the profit from this sale went to blind persons. 

The brief on behalf of NIB, in connection with the question of manufac- 
ture by the blind, relies heavily on decisions under acts regarding taxes 
and on cases involving the customs laws in an effort to show that ball point 


pens are manufactured by the blind, by virtue of the fact that the blind do 


some of the assembly work, and even that refills are manufactured by the 


blind because they are packaged by blind labor. In this respect, they take 
the position that a product might be manufactured by the blind is though 
it is never touched by a blind person and no work is done on it aent by 
sighted labor, which work need be packaging only, if the work A done in a 
workshop in which 75% of the labor is done by blind persons. In other words, 
the position taken is that Congress, when it enacted the Wazner-O'Day Act, 
did not care how small a part of the proceeds of Government contracts is- 
sued thereunder went to blind persons, or how large a part of the proceeds 
went to private industry totally uncontrolled by the Government and completely 
exempt from the competition of normal competitive bidding. In view of the 
Congressional policy of requiring competitive bidding in order t6 assure the 
lowest possible prices to the Government except in some special instances, 
it is hard to conceive that Congress intended to give the Commo: or NIB, 
the power to designate any article as a commodity samritestones by the blind 
provided only some amount of work, however small a part of the over-all 
price of the article, would be done in a workshop which employed 75% blind 
labor. , 

NIB argues that the Wagner-O'Day Act does not require the non-profit 
workshops to manufacture the refills because they are replacement parts. 
The fact is that refills are a separate supply item, and have been the subject 


of separate awards of contracts by GSA for a number of years last past. This 


is indicated by the fact that the invitation for bid (R105) at page 107 gives 
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ball point pens and refills as separate classes, which shows that they are 
separate procurement items. 

The argument that the mere packaging of refills constitutes manufacture 
by the blind flies in the face of the Comptroller-General's Opinion quoted in- 
"The Story of the Wagner-O'Day Act”, Government Exhibit 5, page 40, that 
the Act is not “applicable to labor or services or anything other than tangible 
varticles produced by the blind”. } 

Admittedly, the NIB workshops have not yet been able to produce refiils. 
If these are not commodities within the Wagner-O'Day Act, as is implied by 
the paragraph beginning at the bottom of page 20 of the NIB brief, then clearly 
there is no authority for GSA to procure them from the blind workshops. 


The Committee Has No Special Expertise, and 
Did Not Exercise Any It Might Have 


At the bottom of page 25 of the Government brief it is implied that the 
Committee is made up of persons skilled and knowledgeable in connection 
with the ability of the blind to produce a particular product, and that in view 
of that skill its.decision should be sacrosanct. This reasoning is totally fal- 
lacious because in the first place it is not shown that any member of the Com- 
mittee other than the private member has any particular knowledge regarding 
the ability of the blind and second because the Committee at the time it made 
the decision to place the commodities on the Schedule had before it no evi- 


dence whatsoever other than a conclusion of NIB from which it could judge as 


to the ability of the blind to produce ball point pens and refills. And at the 


second meeting on December 17, 1968, at which the only memes having a 
possible specialized knowledge was not present, there does not saaoen to 
have been any discussion of the ability of the blind to make eases products, 
other than expressions of considerable doubt as to whether the manufacture 
of refills was possible by blind labor. 

As to the determination regarding the manufacturing abilities of blind 
workers, the briefs for both appellees recognize the fact that the ecmmmnntes 
completely abdicated its responsibility in determining the various factors 
set forth at the bottom of page 25 of the Government brief, and delegated the 
responsibility for making such decisions to NIB. In other words, it left up 
to the organization most interested in making such a determination the power 
to make it. This we submit is a completely illogical and iIlegal delegation of 
power. 

Regarding the feasability studies made by NIB before the inclusion of ball 
point pens and refills on the Schedule, these studies were apparently not mae 
available to the Committee before its decision to place these commodities on 
the Schedule. : 

The NIB brief also refers to the members of the Committee on Blind- 
Made Products as if they were experts on the subject of manufacture cs articles 
by the blind. There is no showing of the fact of such Spee and the fact 


is that the Committee originally added these commodities tot he Schedule with- 


out even the formality of a meeting and, without as far as the record shows any 


knowledge of the facts involved (other than the expertise of NIB implied 
in this argument). It is further to be noted that on page 16, the NIB brief 
admits that the task of determining the addition of the products to the Sche-- 
dule was delegated to NIB. 
. Appellants' Standing 

With reference to the standing of appellants, this Court has previously 
recognized that a person may be agrieved even though not assured of ob- 
taining a Government contract. In National Coal Association v. Federal 
Power Commission, 191 F 2d 462, 89 App. D.C. 135, this Court recognized 
the right of coal companies facing the loss of sale to the Atomic Energy Cone 
mission to oppose the granting of a certificate of convenience and necessity 
to a pipe line. 

See, also McCulloch v. Sociedad National de Marmeros de Honduras, 
372 U.S. 10; and National Association of Security Dealers, Inc. v. Securities 


and Exchange Commission, supra. 


Unless appellants are allowed to attack the action of the Committee as 
arbitrary and illegal, who is likely to do so? We submit that, if the action of 
a Government agency is capricious and beyond its powers, those most affected 
by it should be allowed to challenge it. Any theory that Congress intended to 
the contrary by failure to provide for court review even of the most capricious 


acts is unreasonable. As this Court said in the NASD case, the purpose of this 


action is to vindicate a public interest and not a private right. 


The Government brief implies that appellants are seeking 4 preferential 
position in connection with the supply of these commodities to the Government. 
This is completely untrue. Appellants are only seeking equality. They have 
not asked that GSA be compelled to enter into a contract with them, but merely 
that they he given equality with all other manufacturers or seers of ball point 
pens in the opportunity to bid for the contract. : 

The Government brief leaves totally unanswered appellants contention that 
the contract with NIB was illegal because it involves off-shore procurement 
and because the letter of commitment was entered into before the date upon 
which the addition of ball point pens and refills to the Schedule became effective. 
In other words, the Government does not contend that the contract as made was 
legal but merely argues that appellants should not be allowed to attack it in any 
respect. : 

Regarding the question of off-shore procurement, NIB's brief urges that 
off-shore procurement is not included in its contract because reference to the 
Wagner-O'Day Act automatically incorporates this exclusion. It is significant 
that NIB does not deny that, under the existing contract, it is furnishing the 
Government with ball point pens and refills for off-shore Socom and 
appellants, who follow closely the Government invitations for bids, know of no 


invitation for bids issued by GSA for off-shore procurement of ball point pens. 


If NIB is in fact furnishing these, it would appear that at the very least candid- 


ness would require that it should have so stated it in the brief. | 


Regarding the date of the letter of commitment, it is true that the Com- 
mittee had approved on April 10, 1968 the inclusion of ball point pens and 
refills on the Schedule. However, this approval was specifically to take effect 
on April 20, 1968. Therefore the letter of commitment was entered into be- 
fore ball point pens and refills were on the Schedule, and the Administrator 
of GSA had no legal authority to enter into an agreement other than by compe- 
titive bidding until the effective date of the inclusion of these commodities on 
the Schedule. The NIB brief makes no effort to point out why this is not the 
case. 

The statement near the bottom of page 4 of the NIB brief that in 1964 
Ballerina did not make a bidis a half-truth. The Piotroski affidavit, R 169, 
shows that appellants had Government orders, including the supply of felt tip | 
markers, in the amount of $640, 000. 00. 

Respectfully submitted, 


JENNINGS BAILEY, JR. 
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